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Court of Appeals of the District of Columbia. 


No. 3257. 

National Savings and Trust Company, &c., Appellant, 

vs. 

! 

Joseph M. Ryan et al. 


a Supreme Court of the District of Columbia. 

At Law. No. 55970. j 

Joseph M. Ryan and Christine C. Sartor, as Executor and 
Executrix of the Estate of Theodore A. Sartor, Deceased, 
Plaintiffs, j 

vs. j 

i 

National Savings and Trust Company, as Executor of the Estate 
of Charles J. Marc, Deceased, Defendant. j 

I 

United States of America, i 

District of Columbia, ss: 

I 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at tjhe times 
hereinafter mentioned, the following papers were filed and (proceed¬ 
ings had, in the above-entitled cause, to wit: 

i 

1 Declaratio-n. ! 

Filed July 10, 1913. | 

i 

In the Supreme Court of the District of Columbia! 

i 

At Law. No. 55970. 

I 

j 

Joseph M. Ryan and Christine C. Sartor, as Executor land Ex¬ 
ecutrix of the Estate of Theodore A. Sartor, Deceased, Plaintiffs, 


National Savings and Trust Company, as Executor of the Estate 
of Charles J. Marc, Deceased, Defendant. 

i 

First Count: The plaintiffs sue the defendant for that ioseph F. 
Sartor, late of the County of Kings, State of New York, 'deceased, 

1—3257a i 
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departed this life on the 22nd day of June, A. I). 1897, and was at 
or immediately prior to his death, a resident of said County of 
Kings; that said deceased left a last will and testament wherein lie 
named one Charles J. Marc and one Henrietta M. Rouviere, executor 
and executrix, respectively, and trustees; that said will was duly ad¬ 
mitted to probate by the surrogate’s court of said county of Kings, by 
decree duly entered on the 20th day of July, A. I)., 1897; that 
letters testamcnlarv on said estate were dulv granted by the Surrogate 
of said County of Kings to said Charles J. Marc and said Henrietta 
M. Rouviere on the 26th day of July, A. D., 1897; that both said 
Charles J. Marc and Henrietta M. Rouviere thereafter duly qualified 
as executor and executrix, respectively, of said estate, and said Charles 
J. Marc thereafter assumed to act and did act as sole executor of said 
estate; that on the 28th day of Julv, A. I)., 1899, a decree of said 
Surrogate's Court of said County of Kings was entered, 
2 judicially settling the accounts of the said Charles J. Marc 
as sole acting executor of said estate and discharging him as 
such executor; that bv said decree the said executor was charged 
with a balance of fiftv-nine thousand three hundred and eleven and 


99/100 dollars ($59,311.99), in his possession, out of which he was 
directed to make several pavments amounting to one thousand fifty- 
five and 55/100 dollars ($1,055.55), and the balance, to wit: fifty- 
eight thousand two hundred and fifty-six and 44/100 dollars, 
($58,256.44), he was directed to hold and invest as testamentary 
trustee in accordance with the.terms of said will of said Joseph F. 
Sartor, deceased, which required said Charles J. Marc to invest said 
sum and pay over the income and profits therefrom to said Henrietta 
M. Rouviere during her lifetime, and upon her death to pay certain 
legacies bequeathed by said will, to be paid thereafter, and all the 
rest, residue and remainder of said estate, after the payment of the 
aforesaid bequests and the fulfillment of the aforesaid trust, was by 
said last will and testament given, devised and bequeathed to the 
testator's brother, Theodore A. Sartor, his heirs and assigns forever; 
that after the aforesaid decree of the 28th dav of Julv, A. D., 1899, 


said Charles J. Marc invested and reinvested 


the said trust funds 


and from time to time paid over income and profits to said Henrietta 
M. Rouviere. the beneficiarv of the said trust, as named in said last 
will and testament; that said Henrietta JI. Rouviere departed this 
life on the 13th day of November, A. D., 1907, at Haydens, in the 
State of Connecticut; that after the death of said Henrietta M. 
Rouviere each of said certain legacies bequeathed by said last 
will and testament of said Joseph F. Sartor were paid by said 
3 Charles J. Marc, the aggregate sum thereof “being nineteen 
thousand two hundred forty-eight and 40/100 dollars 
’($19,248.40) ; That Theodore A. Sartor, the residuary legatee men¬ 
tioned in said last will and testament of said Joseph' F. Sartor, de¬ 
ceased, departed this life a resident of said County of Kings on the 
18th day of May, A. I)., 1903, leaving a last will and Testament 
which was duly admitted to probate by the Surrogate's Court of 
said County of Kings on the 11th day of August, A. D., 1903, and 
letters testamentary on his, said Theodore A. Sartor's, estate were 
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duly issued to Joseph M. Ryan and Christine C. Sartor, the plaintiffs 
herein, who duly qualified and immediately entered upojn their 
duties as such executor and executrix; that the balance of said estate 
of Joseph F. Sartor, after the death of said Henrietta M. Rjouvicre, 
and after the payment of said certain legacies, then payable, being 
the rest, residue and remainder of said estate, was, to wit; thilty-nine 
thousand eight and 04/100 dollars ($39,008.04) ; that it then be¬ 
came and was the duty of said Charles J. Marc to pay the plaintiffs 
as executor and executrix, respectively, of the estate of said Theodore 
A. Sartor, said last mentioned sum with interest thereon from the 
13th day of November, A. D., 1907, but he did not pay the same 
or any part thereof except the sum of eighteen thousand five hundred 
dollars ($18,500.00), paid in the amounts and at the tirrRs speci¬ 
fied in the bill of particulars hereto attached and made a part hereof; 
that said Charles J. Marc departed this life on, to wit, the 5th day of 
July, A. D., 1911, a resident of the District of Columbia, Raving a 
last will and testament wherein he named the defendant sole execu¬ 
tor of his estate; that thereafter letters testamentaryithereon 
4 were duly issued to the defendant bv the Probate Court of 
said District, and thereafter demand was duly mad^ by the 
plaintiffs upon the defendant for payment of the sumj due as 
aforesaid, and that no part of the aforesaid sum, due as ajforesaid, 
has been paid by the defendant. 

And the plaintiffs claim $24,841.35 with interest thereon from 
the 21st day of February, A. D., 1910, besides costs. 

Second Count: For money payable by the defendant to the plain¬ 
tiffs for goods sold and delivered by the plaintiffs’ testator ti) the de¬ 
fendant’s testator; for work done and materials provided by the 
plaintiffs’ testator for the defendant’s testator at his request j and for 
money lent by the plaintiffs’ testator to the defendant’s testator; and 
for money paid by the plaintiff's’ testator for the defendant’s testator 
at his request; and for money received by the defendant’s testator 
for the use of the plaintiffs’ testator; and for money found fo be due 
from the defendant’s testator to the plaintiff- on account Stated be¬ 
tween them. 

And the plaintiffs claim $24,841.35 with interest from the 21st 
day of February, 1910, according to the particulars of j demand 
hereto annexed. 

JOHN E. LASKEY, 

A tty. for Plaintiff-. 

i 

i 

I 

I 

i 

i 
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1908. 

March 

9. 

July 

2. 

1909. 

Februarv 

4> 

9 

• 

Februarv 

17. 

March 

17. 

April 

28. 

May 

4. 

May 

12. 

June 

11. 

June 

30. 

July 

12. 

September 14. 

October 

27. 

December 

13. 


1910. 

February 21. 

«j 


Bill of Particulars. 


Received from Charles J. Marc, Trustee. . 
Received from Charles J. Mare, Trustee. . 

Receiver from Robert B. Gray, agent of 

Charles J. Marc, Trustee. 

Received from Robert B. Gray, agent of 

Charles J. Marc, Trustee. 

Received from Robert B. Gray, agent of 

Charles J. Marc, Trustee. 

Received from Robert B. Gray, agent of 

Charles J. Marc, Trustee. 

Received from Robert B. Gray, agent of 

Charles J. Marc, Trustee. 

Received from Robert B. Gray, agent of 

Charles J. Marc, Trustee. 

Received from Robert B. Gray, agent of 

Charles J. Marc, Trustee. 

Received from Robert B. Gray, agent of 

Charles J. Marc, Trustee. 

Received from Robert B. Gray, agent of 

Charles J. Marc, Trustee. 

Received from Robert B. Gray, agent of 

Charles J. Marc, Trustee. 

Received from Robert B. Gray, agent of 

Charles J. Marc, Trustee. 

Received from Robert B. Gray, agent of 
Charles J. Marc, Trustee. 

Received from Robert B. Gray, agent of 
Charles J. Marc, Trustee. 


$2,500 

2.500 

1.500 
500 

2,000 

500 

500 

1,000 

1,000 

500 

2.500 
500 

. 1,000 
1,000 

1,000 
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Amendment to Plaintiffs' Declaration. 


$18,500 


Filed July 17, 


******* 


By leave of Court first had and obtained, the plaintiffs amend 
their declaration heretofore filed herein by adding in the caption 
thereof the words “a body corporate” after the words “National 
Savings and Trust Company,” and before the words “as executor of 
the estate of Charles J. Marc, deceased.” 

JOHN E. LASKEY, 
Attorney for Plaintiffs. 
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Defendant’s Demurrer and Plea. 

! 

Filed September 15, 1913. 

* * * * * * * i 

i 

First. The defendant says that the first count of the plaintiffs’ 
declaration is bad in substance. 

Second. The defendant denies each and every allegation con¬ 
tained in the second count of the plaintiffs’ declaration; ^nd says 
that neither Charles J. Marc, the defendant’s testator, non the de¬ 
fendant undertook or promised in manner and form as alleged in 
said second count of the declaration. 

j 

Notice.— The matters of law intended to be argued in support of 
the above demurrer to the first count of the declaration are asj follows: 

I 

I. That said first count of the declaration does not state facts suf¬ 
ficient to constitute a cause of action. 1 

II. That it appears by said first count of the declaration that if 
the plaintiffs have any cause of action by reason of the matters and 

things alleged in said first count, such alleged cause of action 
7 is one cognizable in equity alone and that this Court, hold¬ 
ing a Circuit Court, has no jurisdiction to hear and de¬ 
termine said alleged cause of action. 

JAMES GILLIN, 

Attorney for Defendant, No. 2 Rector Stree [ t, 
Borough of Manhattan, New York City j N. Y. 

I hereby certify that in my opinion the foregoing demurrer is 
well founded in point of law. 

Dated, September 12th, 1913. 

JAMES GILLljST, 
Attorney for Defendant. 

i 

j 

District of Columbia, ss: ; 

I 

William D. Hoover, being duly sworn, deposes and says that he is 
the President of the National Savings and Trust Company, the de¬ 
fendant above named, and that the foregoing demurrer is not in¬ 
terposed for delav. 

WM. D. HOOVER. 

i 

Subscribed and sworn to before me this 13th dav of September, 
1913. " ! 

[seal.] CHAS. C. LAMBORN, 

Notary Public. 
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Joinder in Issue on Defendant's Plea to Second, Count of Declaration. 

Filed October 30, 1913. 

******* 

The plaintiff joins issue upon the defendant's plea to the second 
count of the plaintiff’s declaration filed herein. 

JOHN E. LASKEY, 
Attorney for Plaintiff. 

8 Supreme Court of the District of Columbia. 

Friday, November 7, 1913. 

Session resumed pursuant to adjournment, Mr. Justice Barnard 
presiding. 

******* 

Upon hearing the defendant's demurrer to the first count of 
plaintiff's declaration herein, it is considered that said demurrer be, 
and hercbv is overruled. 

I. 

Pleas. 

Filed January 7, 1914. 

******* 

First. The defendant says that it admits that Joseph F. Sartor 
departed this life on the 22nd day of June, A. D., 1897; that he was 
at and prior to his death a resident of the County of Kings, State of 
New York; that he left a last will and testament wherein and whereby 
he gave, devised and bequeathed certain property to Charles J. Marc 
and Henrietta M. Rouviere upon certain trusts and wherein and 
whereby he constituted and appointed said Charles J. Marc and Hen¬ 
rietta M. Rouviere as executor and executrix, respectively; that said 
last will and testament was admitted to probate by the Surrogate's 
Court of said County of Kings by a decree entered on the 26th day 
of Julv, A. I)., 1897; that letters testamentarv on said estate were 
granted by the Surrogate of said County of Kings to said Charles J. 
Marc and said Henrietta M. Rouviere on the 26th day of July, A. 
D., 1897; that thereafter said Charles J. Marc and Henrietta M. 
Rouviere both duly qualified as executor and executrix, respectively, 
of said estate; that on the 28th day of Julv, A. D., 1899, a 

9 decree of said Surrogate's Court of said County of Kings was 
entered, judicially settling the accounts of the said Charles 

J. Marc as acting executor of said estate and discharging him as 
such executor; that Theodore A. Sartor, the brother of said Joseph 
F. Sartor, was the residuary legatee named in said last will and 
testament of said Joseph F. Sartor; that after said decree of the 28th 
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day of July, A. D., 1899, the property given, devised and bequeathed 
by said Joseph F. Sartor in trust was duly invested and reinvested 
and that the income and profits arising therefrom were diily paid 
to said Henrietta M. Rouvicre during her life; that said Henrietta 
M. Rouviere departed this life on the 13th day of November;, A.*D., 
1907, at Haydens, in the State of Connecticut; that after tile death 
of said Henrietta M. Rouviere all of the certain legacies bequeathed 
by said last will and testament of said Joseph F. Sartor were duly 
paid; that said Theodore A. Sartor departed this life, a resident of 
said County of Kings, on the 18th day of May, A. D., 1903,! leaving 
a last will and testament which was admitted to probate by the Sur¬ 
rogate's Court of said County of Kings on the 11th day of August, 
A. D., 1903, and that letters testamentary on his, said Theodore A. 
Sartor's, estate were issued to Joseph M. Ryan and Christine C. 
Sartor, the plaintiffs herein, who thereupon qualified and immedi¬ 
ately entered upon their duties as such executor and executrix; that 
the sum of at least Eighteen thousand five hundred dollars ($18,500) 
bequeathed by the residuary clause of the said last will and testament 
of said Joseph F. Sartor has been duly paid; that said Charles J. 
Marc departed this life on the 5th day of July, A. D., 191JL, a resi¬ 
dent of the District of Columbia, leaving a hist will and testament 
wherein he named the defendant sole executor of his estate; 
10 that thereafter and on the 29th day of September, A. D., 
1911, letters testamentary on the estate of said Charles J. 
Marc were duly issued to the defendant by the Supreme jCourt of 
the District of Columbia, holding a Probate Court; and thdt the de¬ 
fendant has made no payment of money to the plaintiffs. ! The de- 
fendant denies that the rest, residue and re ^gi uder of the; e state ot 
Stud Joseph F. Sartor, deceased, after the deat h of said Henrietta M. 

" Rouviere and after the payment ot the certain legacies then payable 
was the s um of Thirty-nine thousand and eight and 04/100 dollars 
^^7l9T008T0TJl'a further denies that the amount of said rest, residue { 
Tmtfremainder of said estate can lie ascertained without ah account/ 
ing. The defendant further denies that it ever became otr was the 
duty of said Charles J. Marc to pay the plaintiffs as executor and 
executrix, respectively, of the estate of said Theodore A. Sartor, de¬ 
ceased, the sum of Thirty-nine thousand and eight and 04/100 dol¬ 
lars ($39,008.04) or any other sum whatever. The defendant 
further denies tlnff the sum of Twenty-four thousand eight hundred 
and forty-one and 35/100 dollars ($24,841.35), or any other sum is 
due the plaintiffs from the defendant. The defendant fjirther de¬ 
nies each and every allegation contained in the first coqnt of the 
plaintiffs’ declaration not hereinbefore specifically admitted or de¬ 
nied. | 

Second. The defendant denies each and every allegation con¬ 
tained in the second count of the plaintiffs’ declaration; anA says that 
neither Charles J. Marc, the defendant’s testator, nor the defendant 
undertook or promised in manner and form as alleged in said sec¬ 
ond count of the declaration. i 

Third. And fo r a furthe r plea te ihfi . 

defendant says that, excluding from the computation of the 
time which has elapsed since the accruing of the alleged cause 
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of said Charles J. Marc, the defendant’s testator, and the granting of 
tion ever accrued) the period of time or interval between the death 
of said Charles J. Marc,the defendant's testator, and the granting of 
letters testamentary on his estate to the defendant, the said alleged 
cause of action did not accrue within three years next before the com¬ 
mencement of this suit. 

Fourth. And for a further plea to the declaration the defendant 
says that in accordance with the law of the State of New York Joseph 
M. Ryan and Christine Celina Sartor were, upon their application, 
by a decree dulv made and entered on the 11th dav of December, 
A. D., 1911, in the Surrogate’s Court of the County of Kings, State 
of New York, appointed trustees under the will of said Joseph F. 
Sartor, deceased, in the place and stead of said Charles J. Marc, de¬ 
ceased, upon their executing and filing with said Surrogate's Court, 
a bond with sufficient sureties in the penal sum of $3,000, which said 

bond was dulv executed and tiled in the Office of the Clerk of said 

* 

Surrogate's Court on the 18th day of December, A. D., 1911 ; that 
by virtue of the law of the State of New York and by virtue of their 
appointment as aforesaid, the said Joseph M. Ryan and Christine 
Celina Sartor, as trustees of the estate of said Joseph F. Sartor, de¬ 
ceased, in the place and stead of Charles J. Marc, deceased, claim that 
thev are no\V entitled to the possession of such of the assets of the 
estate of said Joseph F. Sartor, deceased, as may remain unadminis¬ 
tered; that no part of the assets of the estate of said Joseph F. Sartor, 
deceased, ever came into the possession or under the control 
12 of the defendant and that the defendant now has no part of 
said assets in its possession or under its control; t hat the dc- 
fendant is informed .and_belieyes that at the time of the death of 
said Charles J. Marc all of the'l : emaiTfmg“ assets of the estate of said 
Joseph FYSartcnT'deucased, were in the possession' o r under thc -con- 
trol of-eme -Robert P>. Gray, a member of the bar of the State of 
New York, or of his assigns; that at all the times mentioned in the 
declaration and in this plea it was and still is the law of the State of 
New York that upon the death of a last surviving or sole surviving 
trustee of an express trust, the trust estate does not pass to his next 
of kin or personal representative, but, if the trust be unexecuted, in 
the absence of a contrary direction on the part of the person creating 
the same, it vests in the Supreme Court of the State of New York, 
and that said law is now embodied in section 20 of the ‘‘Personal 
Property Law” of the State of New York; that at all the times men¬ 
tioned in the declaration and in this plea it was and still is the law 
of the State of New York that when a sole testamentary trustee dies 
and the trust has not been fully executed, the Surrogate's Court may 
appoint his successor, unless such an appointment would contravene 
the express terms of the will, and that said law is now embodied in 
section 2818 of the Code of Civil Procedure of the State of New York; 
that by virtue of the laws of the State of New York hereinbefore re¬ 
ferred to, this defendant has no title to and no right to the possession 
of any part of the assets of the estate of said Joseph F. Sartor, de¬ 
ceased, and cannot maintain any action or suit for the recovery of 
said assets or anv part thereof from the said Robert B. Grav 
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13 or from any other person; that on or about the 19th day of 
March, A. D., _ 19^^Osopl 1 M. Kyaifand fthrisStllie" 

— Ocli im ^rrt v f l T astmstees of the estate of Joseph F. Sartor in the place' 
and stead of Charles J. Marc, deceased, commenced an actidn in the 
Supreme Court of the State of New York, in and for the Cbunty of 
Kings, against this defendant and said Robert B. Gray fqr an ac¬ 
counting of all of the assets of the estate of said Joseph F. Sartor, de¬ 
ceased. which had come into their possession or under tlieirj control; 
that thereafter, by an order of said Supreme Court, duly made and 
entered in said action, the said action was dismissed as td this de¬ 
fendant for lack of jurisdiction and was continued against; the said 
Robert B. Gray alone; that this defendant is informed and believes 
that said Robert B. Gray has interposed in said action a claiib against 
the estate of said Joseph F. Sartor, deceased, for the sum of Fifteen 
thousand dollars ($15,000) for professional services alleged by him 
to have been performed by him for the benefit of the estate of said 
Joseph F. Sartor, deceased; that this defendant is further informed 
and believes duit in said action..thnsaid R obert B, Gray has, 1 adm itted, 
that he has i^^essidTrnfjcertain .assets belonging. to-ti^estalelQlLsai(1 
Joseph F. Sartor,"deceased; that said action is..stilLpending and un- 
determinod; that no part of the assets of the estate of Theodore A. 
Sartor, deceased, ever came into the possession or under tike control 
of the defendant and that the defendant now has no pajrt of said 
assets in its possession or under its control; and that by reason of the 
premises the plaintiffs herein have no cause of action against the 
defendant with respect to the estate of said Joseph F. Sartorj deceased, 
or with respect to the estate of said Theodore A. Skrtor, de¬ 
ceased. j 

14 Fifth. And for a fu rther plea to the dec laration tljie defend¬ 
ant sayiTThat "there has been no judicial settlement j of "ttre^ac-^ 

count of said diaries j. Marc as trustee under the last will!and testa¬ 
ment of said Joseph F. Sartor7~dercas'e<t rti ia l ther e - 
just-ment of any kind of the account of said Charles J. Majrc_as such 
’“’’ testamentary tm i too; tha tdrct r rrtH n " of- .f uly, A: T)., 1899, 

the date of the commencement of said trust, and the 13th day of No¬ 
vember, A. D., 1907, the date of the death of Henrietta Mj Rouviere, 
the property given, devised and bequeathed in trust by skid Joseph 
F. Sartor, deceased, in and bv his last will and testament; was from 
time to time invested and reinvested in various amounts and that the 


value of the principal of said trust estate on said 13th day of Nnv.em- 
Ker, A. I)., 1907, has never been fixed or ascertained and can be fixed 
and ascertained onlv by an accounting; that in accordance with the 
law of the State of New York Joseph M. Ryan and Christine Celina 
Sartor, by a decree duly made and entered on the 11th day of De¬ 
cember, A. I)., 1911, in the Surrogate's Court of the County of Kings, 
State of New York, were appointed trustees under the \yill of said 
Joseph F. Sartor, deceased, in the place and stead of said, Charles J. 
Marc, deceased, upon their executing and filing with said Surrogate’s 
Court, a bond with sufficient sureties in the penal sum j of $3,000, 
which said bond was duly executed and filed in the Office of the 
Clerk of said Surrogate’s Court on the 18th day of December, A. D., 
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1911' that said, Joseph M. Ryan and Christine Celina Sartor, as such 
substituted trustees, now claim that they arc entitled to the possession 
of such of the assets of the estate of said Joseph F. Sartor, deceased, 
as may remain unadministered; that this defendant is in- 

15 formed and believes that in an action now pending in the 
Supreme Court of the State of New York, in and for the 

County of Kings, wherein the said Joseph M. Ryan and Christine 
Celina Sartor, as trustees of the estate of Joseph F. Sartor, in the 
place and stead of Charles J. Marc, deceased, are plaintiffs and one 
Robert B. Gray is defendant, in which action it is sought to obtain 
from said Robert B. Gray an accounting with respect to the assets of 
the estate of said Joseph F. Sartor, deceased, and to obtain from said 
Robert B. Gray the possession of all of the assets of said estate which 
may be found to be in his possession or under his control, the said 
Robert B. Gray has interposed a claim against the principal of said 
trust estate for the sum of Fifteen thousand dollars ($15,000) for 
professional services alleged by him to have been performed by him 
for the benefit of said trust estate; that the amount of the coBaaaissijQji^ 
to which the said Charles J. Marc was entitled at the time of his death 
as 'testamentarv trustee under the last will and testament of said 
Joseph F. Sartor, deceased, lias never been fixed and determined; and 
t'hirt by reason of'flic premises 11 lisTCbiirf has~no jurisdiction to enter¬ 
tain an action at law by the plaintiffs herein against the defendant 
for the matters and things alleged in their declaration herein. 

Sixth. And for a further plea to the declaration the defendant says 
that in accordance with the law of the State of New York Joseph M. 
Rvan and Christine Celina Sartor, bv a decree duly made and entered 
on the 11th dav of December, A. D. 1911, in the Surrogate's Court of 
the County of Kings, State of New York, were appointed trustees 
under the will of said Joseph F. Sartor, deceased, in the place 

16 and stead of said Charles J. Marc, deceased, upon their exe¬ 
cuting and filing with said Surrogate's Court, a bond with suf¬ 
ficient sureties in the penal sum of $3,000, which said bond was duly 
executed and filed in the Office of the Clerk of said Surrogate's Court 
on the 18th day of December, A. D. 1911; that said Joseph M. Ryan 
and Christine Celina Sartor, as such substituted trustees, now claim 
that they are entitled to the possession of such of the assets of the 
estate of said Joseph F. Sartor, deceased, as may remain unadminis- 
tored; that this defendant is informed and believes that in an action 
now pending in the Supreme Court of the State of New York, in and 
for the County of Kings, wherein the said Joseph M. Ryan and 
Christine Celina Sartor, as trustees of the estate of Joseph F. Sartor, 
in the place and stead of Charles J. Marc, deceased, arc plaintiffs and 
one Robert B. Gray is defendant, in which action it is sought to ob¬ 
tain from said Robert B. Gray an accounting with respect to the as¬ 
sets of the estate of said Joseph F. Sartor, deceased, and to obtain from 
said Robert B. Gray the possession of all of the assets of said .estate 
which may be found to be in his possession or under his control, tha 
said Robert B. Gray has interposed a claim against the principal of 
said trust estate for the sum of Fifteen thousand dollars ($15,000) 
for professional services alleged by him to have been performed by 
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him for the benefit of said trust estate; and that the said Jdseph M. 
Ryan and Christine Celina Sartor, as trustees of the estate of Joseph 
F. Sartor, deceased, in the place and stead of said Charles jj. Marc, 
deceased, and the said Robert 1>. Gray arc necessary parties to any 
action or suit brought to recover any part of the assets of the [estate of 
said Joseph F. Sartor, deceased. \ 

i 

******* 

i 

i 

i 

1 7 Note.— A demurrer to the defendant’s seventh ple4 was sus¬ 

tained and the defendant subsequently filed two amended sev¬ 
enth pleas. ! 

j 

* * * * , * * j * 

Eighth. And for a further plea to the declaration the defendant 
says that the amount of the commission to which the said Charles J*. 
Marc was entitled at the time of his death as trustee under the last 
will and testament of said Joseph F. Sartor, deceased, has n^vcr been 
fixed and determined; and that when the amount of said commission 
is fixed and determined, the defendant, as executor of said (pharles J. 
Marc, deceased, will be entitled to receive payment of the shme. 

Wherefore, the defendant demands judgment dismissing the dec¬ 
laration herein with costs. j 

JAMES GILLIN, 
Attorney for Defendant. 

Plaintiffs’ Replication as to Defendant’s First Plea, 

Filed January 31, 1914. 

* * * * * * * 

i 

First. The plaintiffs join issue upon the first plea of the defendant 
filed herein. 

Second. Now come the plaintiffs by their attorney, and move the 
Court to strike out the defendant’s so-called second plea filed herein 
January 7th, 1914, on the ground that identically the s^rae matter 
therein attempted to be pleaded was heretofore, to wit, on the 15th 
day of September, 1913, set out and embodied in a plea filed by the 
defendant herein, and issue thereon was duly joined by the plaintiffs. 

Third. The plaintiffs say that the defendapt’s third, 
IS fourth, fifth, sixth, seventh and eighth pleas filed herein, and 
each of them, is bad in substance. j 

JOHN E. LAS'KEY, 
Attorney for plaintiffs. 

I 

Note. —Among the matters of law’ intended to be argtied in sup¬ 
port of the foregoing demurrer to the defendant’s third, fourth, fifth, 
sixth, seventh and eighth pleas, and each of them, are the following: 



i 

i 
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_"Paid picas, and each of them, is argumentative, vague, and un¬ 
certain. 

2. The facts set up and attempted to be set up in said pleas, and 
each of them, are irrelevant and immaterial, and constitute no de¬ 
fense to the plaintiff's cause of action. 

Supreme Court of the District of Columbia. 

1 Friday, May 15th, 1914. 

Session resumed pursuant to adjournment, lion. Tlios. H. Ander¬ 
son, Justice presiding. 


* ***** * 

Upon consideration of plaintiffs 7 motion herein to strike out de¬ 
fendant’s second plea, it is ordered that said motion he and the same 
is hereby granted,Tind said plea is herein' stricken out. Further upon 
consideration of the demurrer to the third, fourth, fifth, sixth, sev¬ 
enth and eighth pleas, it is ordered that said demurrer he arrd is 
hereby ove irnfe r Ho said third plea and sustained as to pleas four, five, 
six, seven and eight. 


19 Plaintiffs' Joinder in Issue on Defendant's Third Plea. 

Filed Mav 19, 1914. 

******* 


The plaintiffs join issue upon the third of the pleas of the de¬ 
fendant filed herein Januarv 7th, 1914. 

JOHN E. LASKEY, 
Attorney for Plaintiffs. 


Defendant's Amended Seventh Plea. 

Filed May 27, 1914. 

******* 

For an amended seventh plea to the declaration herein the defend¬ 
ant says that Joseph F. Sartor, a resident of the County of Kings, 
State of New York, departed this life on the 22nd day of June, A. 
1)., 1897; that in and by his last will and testament, which was duly 
admitted to probate by the Surrogate’s Court of said County of Kings, 
State of New York, by a decree duly entered and filed on the 26th 
day of July, A. D., 1897, the said Joseph F. Sartor, after making 
certain devises and bequests, gave, devised and bequeathed, in and by 
the sixth clause of his said will, all the rest, residue and remainder 
of his estate, both real and personal and 'wheresoever situated, to his 
executors and trustees, thereinafter named, in trust to pay to his 



JOSEPH M. RYAN ET AL. 


13 


mother-in-law Henrietta M. Rouviere during her lifetime the! income 
and profits arising out of his said estate, and at her deceasd to pay 
out of the principal of his said trust estate four certain legacies, ag¬ 
gregating Twenty thousand dollars ($20,000) in amount, aiid then, 
in and by the seventh clause of his said will, gave, devised land be¬ 
queathed all the rest, residue and remainder of hip estate, 

20 after the aforesaid bequests should have been paid dnd the 
aforesaid trust fulfilled, to his brother Theodore Aj Sartor, 

his heirs and assigns forever; that in and by the eighth clause of his 
said will the said Joseph F. Sartor appointed said Henrietta jM. Rou¬ 
viere and Charles J. Marc the executrix and executor and trustees 
of his said last will and testament and thereby gave them full power 
and authority to sell, convey, mortgage or lease any or all of the prop¬ 
erty of which he might die possessed and to collect the rents and 
profits arising therefrom and to invest, reinvest and keep tjhe same 
invested for the uses and purposes thereinbefore more fully sfet forth; 
that said Henrietta M. Rouviere and Charles J. Marc b<jth duly 
qualified as such executors; that said Henrietta M. Rouviere and 
Charles J. Marc entered upon the performance of the trusts created 
in and by said last will and testament of said Joseph F. Sartor, de¬ 
ceased, on or about the 28th day of July, A. IX, 1899; that thereafter 
and during the remainder of the life of said Henrietta M. Rouviere, 
who was the beneficiary for life under said trusts, the pricipal of said 
trust estate was kept duly invested and reinvested; that at ithe time 
of the death of said beneficiary for life, the said Henrietta M. Rou¬ 
viere, which occurred on the 13th day of November, A. p., 1907, 
the principal of said trust estate was invested in various bdnds and 
mortgages on real estate, said bonds and mortgages being for various 
amounts falling due on various dates subsequent to said 13th day of 
November, A. D., 1907, and the real estate covered by said mortgages 
being located in various counties of the State of New Yorl^; that at 
the time of the death of said Henrietta M. Rouviere as aforesaid on 
the 13th day of November, A. D., 1907, the said (Charles J. 

21 Marc was and had been continuously since the yeaI^ , 1902 or 
1903 a resident of the District of Columbia and he Continued 

thereafter to be such resident of the District of Columbia juntil the 
time of his death, which occurred on the 5th day of July, A. D., 
1911; that at or about the time of the death of said Henrietta M. 
Rouviere as aforesaid, the said Charles J. Marc, in the usual course 
of business, instructed his attorney, Robert B. Gray, to collect, when 
and as they should fall due, the respective amounts secured by the 
various bonds and mortgages in which the principal of paid trust 
estate was as aforesaid invested; that the said Robert B. Gfay was a 
member of the bar of the State of New York in good standing and 
of good reputation and was and is practising his profession ap a lawyer 
in the Citv of New York, State of New York; that at the time of 
the death of said Henrietta M. Rouviere, the said Robert B. Gray 
was and for a number of years prior thereto had been acting as the 
attorney for said Charles J. Marc and Henrietta M. Rcjuviere as 
trustees as aforesaid; that the said Charles J. Marc exercised due and 
proper care in employing said Robert B. Gray as his attorney and in 


I 
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instructing said Robert B. Gray as aforesaid to collect the amounts 
secured by said bonds and mortgages; that said Robert B. Gray pro¬ 
ceeded to and did collect the amounts secured by said bonds and 
mortgages and paid over a portion of the sums so collected by him 
to said Charles J. Marc and another portion thereof to George C. 
Case., Esq., attorney for the parties claiming under Theodore A. 
Sartor, the residuary legatee named in the last will and testament of 
said Joseph F. Sartor, deceased, but retained and has not yet paid 
over the balance of the sums so collected by him; that all of the 
moneys so collected and paid over to said Charles J. Marc 

22 by said Robert lb Gray and all other moneys and property 
of said trust estate not collected by said Robert B. Gray as 

aforesaid were duly and properly disbursed and paid out by said 
Charles J. Marc, prior to his death, in accordance with his duties as 
trustee under the last will and testament of said Joseph F. Sartor, 
deceased; that the failure of said Robert B. Gray to pay over the 
monevs collected and retained bv him as aforesaid was due to no 

4 / 

fault or neglect on the part of said Charles J. Marc; that no part of 
the moneys collected and retained by said Robert B. Gray as afore- 
said has ever been paid to this defendant and the continued reten¬ 
tion thereof by said Robert B. Gray is due to no fault or neglect on 
the part of this defendant; that at the time of the death of said Hen¬ 
rietta M. Rouvierc, or shortly thereafter, the plaintiffs learned and 
had full knowledge of the fact that the pricipal of said trust estate 
was as aforesaid invested in various bonds and mortgages of various 
amounts maturing on various dates subsequent to the date of tire 
death of said Henrietta M. Rouvierc; that at or about the time the 
said Robert B. Gray began collecting as aforesaid the respective 
amounts secured by the bonds and mortgages in which the principal 
of said trust estate was invested the plaintiffs learned and thereafter 
had full knowledge of the fact that he was collecting the same and 
they acquiesced in his employment for such purpose and consented 
that such collections of said moneys should be made by him; that 
at all the times mentioned in the declaration and in this amended 
plea it was and still is the law of the State of New York that upon 
the death of a last surviving or sole surviving trustee of an express 
trust, the trust estate docs not descend to his heirs or pass to 

23 his next of kin or personal representative, but, if the trust be 
unexecuted, in the absence of a contrary direction on the 

part of the person creating the same, it vests in the Supreme Court of 
the State of New York, and that said law is now embodied in section 
20 of the “Personal Property Law 7 ’ of the State of New York and in 
section 111 of the “Real Property Law 77 of the State of New York; 
that at all the times mentioned in the declaration and in this amended 
plea it was and still is the law of the State of New York that when 
a sole testamentary trustee dies and the trust has not been fully exe¬ 
cuted. the Surrogate’s Court may appoint his successor, unless such an 
appointment would contravene "the express terms of the will, and that 
said law is now embodied in section 2S1S of the Code of Civil Pro¬ 
cedure of the State of New York; that in accordance with the afore¬ 
said laws of the State of New York Joseph M. Ryan and Christine 
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Cclina Sartor were, upon their application, by a decree duly made’ 
and entered on the 11th day of December, A. D., 1911, in the Sur¬ 
rogate’s Court of the County of Kings, State of New York, Appointed 
trustees under the will of said Joseph F. Sartor, deceased, in the 
place and stead of said Charles J. Marc, deceased, upon thejir execut¬ 
ing and filing with said Surrogate’s Court a bond with j sufficient 
sureties in the penal sum of $3,000, which said bond was iduly exe¬ 
cuted and filed in the Office of the Clerk of said Surrogate’s Court 
on the 18th day of December, A. D., 1911; and that said Joseph M. 
Ryan and Christine Celina Sartor are still acting as such substituted 
trustees. 

JAMES GILLIjN, 
Attorney fort Defendant. 

*■ i 

| 

24 Plaintiffs Demurrer to Defendant's Amended Seventh Plea. 

Filed June 10, 1914. 

* * * * * * : * 

j 

The plaintiff's say that the defendant’s amended seventh plea is 
bad in substance. 

JOHN E. LASKEY, 
Attorney for Plaintiffs. 

Note : — Among the matters of law intended to be argued in sup¬ 
port of the foregoing demurrer to the defendant’s amended seventh 
plea are the following: 

1. Said amended plea is argumentative, vague and uncertain. 

2. The facts set up and attempted to be set up in said;amended 
plea are irrelevant and immaterial, and constitute no defehse to the 
plaintiffs’ cause of action. 

i 

I 

Supreme Court of the District of Columbia. 

Friday, July 3rd, 1914. 

i 

Session resumed pursuant to adjournment, ITon. Thos. Ijl. Ander¬ 
son, Justice presiding. 

* * * * * * j* 

Upon consideration of the demurrer filed herein to defendant’s 
amended seventh plea, it is ordered that said demurrer b<^ and the 
same is hereby sustained. 
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mdant'x Second Amended Seventh Idea. 


*' 


Filed Julv 16, 1914. 

V 7 

* * * 


For an amended seventh plea to the declaration herein (in place 
of the defendant's original seventh plea and first amended 

25 seventh plea, heretofore filed herein, demurrers to each of 
which have been heretofore sustained, but not in place of the 

fourth, fifth, sixth and eighth pleas, filed herein on the 7th day of 
January, 1914, upon which said last mentioned four pleas the de¬ 
fendant has elected to stand), the defendant says: 

That Joseph F. Sartor, a resident of the County of Kings, State of 
New York, departed this life in said County of Kings on the 22nd 
day of June, A. IX. 1897, leaving a last will and testament, a copy 
of which is hereto annexed marked “Exhibit A*’ and made a part 
hereof; that by a decree of the Surrogate's Court of said Countv of 
Kings, State of New York duly entered and filed in the Oflicc of the 
Clerk of said Surrogate's Court on the 26th day of July, A. I)., 1897, 
the said last will and testament was duly admitted to probate and 
letters testamentarv thereunder granted to Henrietta M. Rouviere 
and Charles J. Marc, the executrix and executor therein named, both 
of whom duly qualified as such; that thereafter and on or about the 
28th dav of Julv, A. D., 1899. the said Henrietta M. Rouviere and 

AJ %J • 7 

Charles J. Marc entered upon the performance of the trusts created in 
and by the sixth clause of said last will and testament of said Joseph 
F. Sartor, deceased, and during the remainder of the life of said 
Henrietta M. Rouviere, who was the benefieiarv for life under said 
trusts, kept the principal of said trust estate duly invested and re¬ 
invested; that at the time of the death of said Henrietta M. Rouviere, 
which occurred on the 13th day of November, A. I)., 1907. the 
principal of said trust estate was invested in various bonds and mort¬ 
gages on real estate, said bonds and mortgages being for various 
amounts falling due on various dates subsequent to said 13th day of 
November, A. I)., 1907, and the real estate covered bv said 

26 mortgages being located in various counties of the State of 
New York; that at the time of the death of said Henrietta M. 

Rouviere as aforesaid on the 13th day of November. A. 1)., 1907, the 
said Charles J. Marc was and had been continuously since the year 

Aj %j 

1902 or 1903 a resident of the District of Columbia and he continued 
thereafter to he such resident of the District of Columbia until the 
time of his death; that at or about the time of the death of said Henri¬ 
etta M. Rouviere as aforesaid, the said Charles J. Marc, in the usual 
course of business, instructed his attorney, Robert B. Gray, a member 
of the bar of the State of New York in good standing and of good 
reputation, to collect, when and as they should fall due, the respec¬ 
tive amounts secured by the various bonds and mortgages in which 
the principal ‘of said trust estate was as aforesaid invested; that at 
the time of the death of said Henrietta M. Rouviere, the said Robert 
B. Gray was and for a number of years prior thereto had been acting 
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as the attorney for said Charles J. Marc and Henrietta M. Rbuviere 
as executors and trustees as aforesaid, and was, during all iof said 
times, and still is practising his profession as a lawyer in tjie City 
of New York, State of New York; that the said Charles Jj. Marc 
exercised due and proper care in employing said Robert B. Cray as 
his attorney and in instructing said Robert B. Gray as aforesaid to 
collect the amounts secured by said bonds and mortgages; that said 
Robert B. Gray proceeded to and did collect the amounts secured by 
said bonds and mortgages; that at the time of the death of said Henri¬ 
etta M. Rouviere, or shortly thereafter, the plaintiffs learned qnd had 
full knowledge of the fact that the principal of said trust estjate was 
as aforesaid invested in various bonds and mortgages pf vari- 
27 ous amounts maturing on various dates subsequent! to the 
date of the death of said Henrietta M. Rouviere; thbt at or 
about the time the said Robert B. Gray began collecting as aforesaid 
the respective amounts secured by the bonds and mortgages ip which 
the principal of said trust estate was invested the plaintiffs learned 
and had full knowledge of the fact that he was collecting the same 
and they acquiesced in his employment for such purpose and con¬ 
sented that such collections of said moneys should be made by him; 
that said Robert B. Gray paid over a portion of the money^ so col¬ 
lected by him to said Charles J. Marc and another portion thereof to 
George C. Case, Esq., attorney for the parties claiming undef Theo¬ 
dore A. Sartor, the residuary legatee named in the last will and 
testament of said Joseph F. Sartor, deceased, but has not Vet paid 
over the balance of the moneys so collected by him; that all of the 
moneys so collected and paid over to said Charles J. Marc by said 
Robert B. Gray and all other moneys and property of evei*y kind 
belonging to the estate of said Joseph F. Sartor, deceased, pot col- 
1 lected by said Robert B. Gray as aforesaid were duly and properly 
disbursed and paid out by said Charles J. Marc, prior to hiis death, 
in accordance with his duties as executor and trustee under the last 
will and testament of said Joseph F. Sartor, deceased ^that tjhe non- 
_4iayrrii5ntby said Robert B. _Grav of the moneys collecteoandj not ye t 
l ’ paid over by him as aforesaid is due to "noTaulf or neglect T>n the—- 

fc-paJt'df-sai4-Gharles J. Marc; that this defendant is the-djrj^ pTnTi fie d 

and-ac ting e x e c utor under the last will and testament of "said Charles 
J. Marc, who departed this life in the District-ol^oIunihiitYhHHe 
oth day of July, A. D., 1911; that no part of the nsseTs^br “ 

2S funds of the estate of said Joseph F. Sartor, deceased, has ever 
come into the possession or under the control of this defend- 
ant^that no part of the moneys collected bv said Robert. B_ jGray ^ 
nforcspPT rHrar ^ to tTnYHefendant; t hat the non-pavment 

by said Robert B. Gray of the moneys coHectedlmdTi^ ~~ 

" by Him as aforesaid is due to no fault or neglect ori the part of this 
defendant; that at the time of the death of said Charles J. Marc it 
was, ever since has been, and still is the law of the State of Niw York 
that an executor of an executor has no authority to comihence or 
maintain any action or proceeding relating to the estate, effects or 
rights of the testator of the first executor, or to take any charge or 
control thereof, as such executor, and that said law is now contained 

2—3257a 
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in section 121 of the “Decedent Estate Law” of the State of New 
York; that at all the times mentioned in the declaration and in this 
amended plea it was and still is the law of the State of New York 
that on the death of a last surviving or sole surviving trustee of an 
express trust, the trust estate does not pass to his next of kin or 
personal representative or descend to his heirs, and that said law is 
now embodied in section 20 of the “Personal Property Law” of the 
State of New York and in section 111 of the “Real Property Law 77 
of the State of New York: that at all the times mentioned in the 
declaration and in this amended plea it was and still is the law of 
the State of New York that when the purpose for which an express 
trust is created ceases, the estate of the trustee also ceases and the 
title to the trust estate passes to the cestui que trust by implication 
of law; that at all the times mentioned in the declaration and in this 
amended plea it was and still is the law of the State of New York 

29 that if, on the death of a last surviving or sole surviving trustee 
of an express trust, the trust he unexecuted, in the absence of 

a contrary direction on the part of the person creating the same, it 
vests in the Supreme Court of the State of New York and is to be 
executed bv some person appointed by the court, and that said law 
is now embodied in section 20 of the “'Personal Property Law” of the 
State of New York and in section 111 of the “Real Property Law 77 
of the State of New York; that at all the times mentioned in the 
declaration and in this amended plea it was and still is the law of the 
State of New York that when a sole testamentary trustee dies and the 
trust has not been fully executed, the Surrogate's Court may appoint 
his successor, unless such an appointment would contravene the ex¬ 
press terms of the will, and that said law is now embodied in section 
2818 of the Code of Civil Procedure of the State of New York; that 
the Court of Appeals of the State of New York, the highest court of 
ultimate and appellate jurisdiction of said State, in proper cases 
brought before it for review, has decided and still holds that in the 
. Stat e of New York the executor of a deceased testamentary trustee 
las no authority to commence or maintain any action or proceeding 
relating to the trust estate or the effects or rights thereof, or to take 
anv charge or control thereof; that bv a decree of the Surrogate's 
Court of the Countv of Kings. State of New York, entered and filed 
in the Office of the Clerk of said Surrogate's Court on or about the 
11th day of December, A. D., 1911, in a proceeding instituted for 
that purpose, Joseph M. Ryan and Christine Celina Sartor were, upon 
their application, appointed trustees under the will of said Joseph F. 

Sartor, deceased, in the place and stead of said Charles J. 

30 Marc, deceased, upon their executing and filing with said 

Surrogate's Court a bond with sufficient sureties in the penal 

sum of $3,000, which said bond was duly executed and filed in the 
Office of the Clerk of said Surrogate's Court on the 18th day of De¬ 
cember, A. D., 1911: that said decree has never been reversed, vacated 
or set aside; that said Joseph M. Ryan and Christine Celina Sartor 
are still acting as such substituted trustees; and that this defendant 
has no title to any of the moneys belonging to the estate of said 
Joseph F. Sartor, deceased, collected and not yet paid over by said 
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Robert B. Gray as aforesaid, and has no authority to commence 
maintain any action or proceeding against said Robert B. Gijay re¬ 
lating to any of said moneys, or to take anv charge or control thereof. 

JAMES GILLIN, j 
Attorney for Defendant. 


Exhibit A. 

i 

I 

i 

In the Name of God, Amen: j ♦ 

I, Joseph F. Sartor, of the City of Brooklyn, County of Rings, 
and State of New York, being of sound and disposing mind and 
memory, and considering the uncertainty of this life, do hereby make, 
publish and declare this to be my last Will and Testament, hereby 
revoking all former Wills and Testaments, which may have been 
heretofore made by me. 

First: I hereby direct my executors and Trustees, hereinafter 
named to pay all my just debts and funeral and testamentary ex¬ 
penses. 

Second: I hereby give, devise and bequeath to my beloved rnother- 
in-law Henrietta M. Rouviere all the household furniture, 

31 pictures, plate and Jewelry of which I may die possessed. 
Should however my said mother-in-law not survive| me, I 

give, devise and bequeath the aforesaid personal effects to Nellie 
Leppens and Minnie I. Leppens of Haydens, Connecticut share and 
share alike. 

Third: I hereby give, devise and bequeath to my Brother, 
Theodore A. Sartor all my right title an interest, in and to the lots 
situated on the Clove Road in the former Town of Flatbusjh, now 
City of Brooklyn which I received from my Father’s Estate] 

Fourth: I hereby give, devise and bequeath to Aimee A. Blatt 
and Charlotte Palette, now residing at Closter, New Jersey, Five 
hundred ($500.00) Dollars each for their sole use and benefit. 

Fifth: I hereby give, devise and bequeath to my BrotheC-in-law, 
Louis F. Rouviere, the sum of Two thousand ($2,000.00) i Dollars 
for his sole use and benefit. 

Sixth: I hereby give, devise and bequeath all the rest, residue and 
remainder of my estate, both real and personal, and wheresoever 
the same may be situate, to my executors and Trustees, hereinafter 
named, but nevertheless in Trust for the following uses and pur¬ 
poses To Wit: 

I direct that my executors and Trustees shall pay to my beloved 
mother-in-law Henrietta M. Rouviere during her lifetime the income 
and profits arising out of my said estate, said payments to be tnade at 
least semi-annually. 

At the decease of my said mother-in-law or should she not; survive 
me, I hereby direct my executors and trustees hereinafter! named 
to pay out of the principal of my said Trust estate as follows: to 
Nellie Leppens and Minnie I. Leppens of Haydens, Connecticut their 
heirs or assigns, the sum of Five thousand ($5000.00)! Dollars 

32 each for their sole use and benefit. 

To the Old ladies Home of Springfield, Massachusetts the 
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sum of Five thousand ($5000.00) Dollars to establish a fund to 1 e 
known as the “Marie Rouvicre Fund” the income from said fund to 
be used to pay for the admittance of worthy persons to said Home. 

To the Springfield City Hospital of Springfield Massachusetts the 
sum of Five thousand ($5000.00) Dollars, to he known as the 
“Marie Rouvicre Fund” to be used to endow a bed. Should however 
the principal of my said Trust estate not be sufficient to pay all of 
said bequests, I direct my executors and trustees to pay them in the 
order in which they are hereinbefore named. 

Seventh: I hereby give devise and bequeath all the rest residue 
and remainder of my "estate, after the aforesaid bequests have been 
paid, and the aforesaid trust fulfilled to my Brother Theodore A. 
Sartor, his heirs and assigns forever. 

Eighth: I hereby appoint my beloved mother-in-law Henrietta M. 
Rouviere and my friend Charles J. Marc to be the executrix and 
executor and Trustees of this my last Will and Testament, hereby 
giving them full power and authority to sell, convey, mortgage or 
lease any or all of the property of which 1 may die possessed and 
to collect the rents and profits" arising therefrom and to invest, re¬ 
invest and keep the same invested for the uses and purposes herein¬ 
before more fully set forth and it is my desire thatphev shall not be 
required to give any bonds for the faithful performance of their 
duties as such executors and Trustees. 


In witness whereof I have hereunto subscribed my name 
33 and affixed my seal this 23rd day of .July A. D. One thousand 
eight hundred and ninetv-six. 

" JOSEPH F. SARTOR, [l.s.] 

Witness- 

HERMANN II. MULLER. 

CHARLES LANE. 


Subscribed by Joseph F. Sartor the Testator named in the forego¬ 
ing Will in the presence of each of us and at the time of making such 
subscription, the above instrument was declared by the said Testator 
to be his last Will and Testament, and each of us at his request and 
in his presence, and in the presence of each other have hereto sub¬ 
scribed our names as witnesses. 

HERMANN II. MULLER, 

104 South 2 Street, Brooklyn, N. Y. 
CHARLES LANE, 

68 Ilimrod St., Brooklyn, N. Y. 

t 

Motion to Strike Out Defendant's Second Am-ended Seventh Plea. 

Filed Julv 28, 1914. 

* 

* if: >fc * if. * jf{ 

Come now the plaintiffs, by their attorney, and move the Court to 
strike out the defendant's amended seventh plea, filed herein July 
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16th, 1914, on the ground that the said amended seventh plea is in 
effect a repetition of defenses heretofore pleaded herein by the de¬ 
fendant and held insufficient by the Court on demurrers filed {hereto 
by the plaintiffs, and on the further ground that the said amended 
seventh plea is identical in legal effect with the first amended seventh 
plea filed by the defendant herein and held insufficient by the Court 
the 3rd day of July, 1914, on demurrer filed thereto by the! plain¬ 
tiffs. I 

JOHN E. LASKEY, j 
Attorney for Plaintiffs. 

j 

34 Supreme Court of the District of Columbia. 

! 

Saturday, May 22, 1915. 

Session desumed pursuant to adjournment, Mr. Justice j Gould 
presiding. 


Upon consideration of the motion of plaintiffs filed herejn July 
28, 1914, bv its Attorney of record, to strike out the defendant’s 
second amended seventh plea filed herein July 16, 1914, it is ordered i 
that said motion be, and hereby is sustained. j * 

I 

Monday, April 8th, 1918. 

Session resumed pursuant to adjournment, Hon. Williaijn Hitz, 
Justice presiding. 


Upon motion leave is hereby granted to the plaintiffs toi amend 
their bill of particulars herein, provided they pay defendant’^ taxable 
costs to date, if any. Thereupon, this cause is upon motibn post¬ 
poned for trial to May 6th, 1918. j 

! 

Amendment to Bill of Particulars. 

1 i 

i 

Filed April 8, 1918. ! 


Now come the plaintiffs, by their attorney, and move the court 
for leave to amend their Hill of particulars herein by striking out the 
date “June 11, 1909,” of the ninth item of credit therein aitd insert¬ 
ing in lieu thereof the date “June 17, 1910.” j 

JOHN E. LASKEY, 
Attorney for Plaintiffs. 
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35 Memorandum. 

May 20, 1918.—Jury sworn and respited. 

Verdict for plaintiff against defendant for $22,453.33 with in¬ 
terest from June 17th, 1910. 


Defendant \s Prayer for Instruction. 

Filed Mar 20, 1918. 

******* 

The defendant prays the Court to instruct the jury to find a verdict 
for the defendant, upon each of the following grounds: 

(1) That there is not sufficient evidence to be submitted to the 
jury. 

(2) That the plaintiffs have not made out a case sufficient in law 
to entitle them to a verdict. 

(3) That the defendant is entitled to a verdict upon all the evi¬ 
dence in the case. 

(4) That the plaintiffs have failed to prove facts essential to give 
them a standing in a court of law. 

(5) That it is established by the evidence that the plaintiffs have 
no standing in a court of law. 

(6) That a fatal variance exists between the allegations of the 
declaration and the evidence of the plaintiffs. 

(7) That the plaintiffs are not the real parties in interest, 

(8) That it is established by the evidence that the plaintiffs have 
no interest in any of the matters or things alleged in their declara¬ 
tion. 

(9) That no recovery can be had by the plaintiffs without a 
judicial construction of the last will and testament of Theo- 

36 dore A. Sartor, deceased, and that this Court has no juris¬ 
diction to construe said will in the absence of Christine 
Celina Sartor, individually, and Joseph Rene Sartor as parties. 

(10) That no recovery can be had against the defendant without 
a judicial construction of the last will and testament of Theodore A. 
Sartor, deceased, and that this Court has no jurisdiction to construe 
said will in this action. 

(11) That the alleged cause of action is barred by the Statute of 
Limitations. 

JAMES GILLIN, 
Attorney for Defendant. 


Denied With Exception. 
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Motion in Arrest of Judgment. 
Filed May 24, 1918. 


Now comes the defendant, by its attorney, James Gilliti, and 
moves the Court in arrest of judgment in the above entitled! cause, 
for each of the following reasons: ! 

(1) That it appears from the face of the record that this Court 
has no jurisdiction over the subject-matter of the alleged c^use of 
action set forth in the declaration. 

(2) That it appears from the face of the record that the plaintiffs 

have no standing in a court of law. ! 

(3) That it appears from the face of the declaration that no sub¬ 
stantial cause of action is alleged therein. i 

(4) That it appears from the face of the record that the pleadings 

in this cause do not sustain the verdict rendered herein against the 
defendant. | 

(5) That it appears from the face of the record that the 

37 declaration does not aver that there was ever a judicial ac¬ 
counting by Charles J. Marc as testamentary trustee under 

the last will and testament of Joseph F. Sartor, deceased, 'or that 
there was ever a judicial accounting by said Charles J. Marc at any 
time subsequent to the death of Henrietta M. Rouviere, or that there 
was ever an adjustment of accounts between the plaintiffs and 
Charles J. Marc as testamentary trustee under the hist \Vill and 
testament of Joseph F. Sartor, deceased, or that there was lever an 
adjustment of accounts between the plaintiffs and Charles jJ. Marc 
at any time subsequent to the death of Henrietta M. Rouviere, or 
that there has ever been a judicial accounting by the dtfendant as 
executor of the estate of said Charles J. Marc with respect to the 
estate of Joseph F. Sartor, deceased, or that there has everjbecn an 
adjustment of accounts between the plaintiffs and the defendant as 
executor of the estate of said Charles J. Marc, or that the said 
Charles J. Marc or the defendant, as his executor, ever promised to 
pay the plaintiffs the sum demanded in their declaration or tiny part 
thereof. 

(6) That it appears from the face of the record that the! declara¬ 
tion is fatally defective in that in effect it calls upon the defendant, 
as the executor of the estate of Charles J. Marc, deceased, to render 
an account with respect to the estate of Joseph F. Sartor, deceased, 
without first giving the defendant the right, to which it is| entitled, 
to contest whether or not it is liable to render such account. 

(7) That it appears from the face of the record that the declara¬ 
tion does not set forth the provisions of the last will and testament 
of Theodore A. Sartor, deceased, relating to his interest in the 

estate of Joseph F. Sartor, deceased, matters which should 

38 but do not appear on the face of the record. ! 

JAMES GILLIjN, 
Attorney for Defendant. 
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Motion to Set Aside Verdict and for a New Trial. 

Filed May 24. 1918. 

* * * * * * * 

Now comes tlie defendant, bv its attornev, James Gillin. and 
moves the Court to set aside the verdict rendered bv the jury in the 
above entitled cause and to grant a new trial thereof, upon each of 
the following grounds: 

(1) That the verdict is contrary to law. 

(2) That the verdict is contrary to the evidence. 

(3) That the evidence is insufficient in law to sustain the verdict. 

(4) That the plaintiffs failed to prove all of the allegations in 
their declaration which were denied and put in issue by the defend¬ 
ant. 

(5) That it is established by the evidence that this Court has no 
jurisdiction over the subject-matter of the alleged cause of action 
set forth in the declaration. 

(6) That the plaintiffs failed to prove facts essential to give them 
a standing in a court of law. 

(7) That it is established by the evidence that the plaintiffs have 
no standing in a court of law. 

(S) That there is no evidence that there was ever a judicial ac¬ 
counting bv Charles J. Marc as testamentarv trustee under the last 
will and testament of Joseph F. Sartor, deceased, or that there was 
ever a judicial accounting by said Charles J. Marc at any time sub¬ 
sequent to the death of Henrietta M. Rouviere, or that there 
39 was ever an adjustment of accounts between the plaintiffs 
and Charles J. Marc as testamentary trustee under the last 
will and testament of Joseph F. Sartor, deceased, or that there was 
ever an adjustment of accounts between the plaintiff's and Charles 
J. Marc at any time subsequent to the death of Henrietta M. 
Rouviere. or that there has ever been a judicial accounting by the 
defendant as executor of the estate of said Charles J. Marc with re¬ 
spect to the estate of Joseph F. Sartor, deceased, or that there has 
ever been an adjustment of accounts between the plaintiffs and the 
defendant as executor of the estate of said Charles J. Marc, or that 
the said Charles J. Mare or the defendant, as his executor, ever prom¬ 
ised to pay the plaintiffs the sum demanded in their declaration or 
any part thereof. 

(9) That there is no evidence of any breach of trust by Charles J. 
Marc, the defendant's testator. 

(10) That there is no evidence as to what funds or securities be¬ 
longing to the estate of Joseph F. Sartor, deceased, were in the hands 
of Charles J. Marc at the time of the death of Henrietta M. Rouviere. 

(11) That there is no evidence as to what the value of the prin¬ 
cipal of the trust estate created by the will of Joseph F. Sartor, de¬ 
ceased, was at the time of the death of Henrietta M. Rouviere or of 
what the principal of said trust estate consisted at that time. 
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(12) That there is no evidence that there was any sum whatever 
due the plaintiffs from Charles J. Marc at the time of his death, or 
that there is any sum whatever due the plaintiffs froni the de- 

40 fendant as the executor of the estate of said Charles IT. Marc. 

(13) That there is no evidence that Charles J. Marc did 
not, prior to Ids death, pay or deliver to those entitled thereto all of 
the funds or securities which constituted, at the time of the death of 
Henrietta M. Rouviere, the principal of the trust estate created by the 
will of .Joseph F. Sartor, deceased. 

(14) That before the defendant, as the executor of the jestate of 
Charles J. Marc, deceased, can be required to render an account with 
respect to the estate of Joseph F. Sartor, deceased, it has the right to 
contest whether or not it is liable to render such account, which right, 
cannot be exercised in this action. 

(15) That there is no evidence as to the amount of the! commis¬ 
sions,, payable out of the principal of the trust estate creatdd by the 
will of Joseph F. Sartor, deceased, to which the said Charlei J. Marc 
was entitled at the time of his death. 

(16) That there is no evidence as to the amount of the! expenses 
incurred bv Charles J. Marc in the management of the trtist estate 
created by the will of Joseph F. Sartor, deceased, for which the said 
Charles .J. Marc was entitled to credit at the time of his death. 

(17) That a fatal variance exists between the allegations of the 
declaration and the evidence of the plaintiffs. 

(18) That it is established by the evidence that the plaintiffs are 
not the real parties in interest. 

(19) That it is established by the evidence that the plaintiffs have 
no interest in any of the matters or things alleged in their declaration. 

(20) That no recovery can be had by the plaintiffs without 

41 a judicial construction of the last will and testament of Theo¬ 
dore A. Sartor, deceased, and that this Court has no jurisdic¬ 
tion to construe said will in the absence of* Christine Celina Sartor, 
individually, and Joseph Rene Sartor as parties. 

(21) That no recovery can be had against the defendant j without a 
judicial construction of the last will and testament of Theodore A. 
Sartor, deceased, and that this Court has no jurisdiction to construe 
said will in this action. 

(22) That the alleged cause of action is barred by the Statute of 
Limitations. 

(23) That the Court erred in its rulings admitting incompetent 
evidence over the objections of the defendant, to which rollings the 
defendant duly excepted. 

(24) That the Court erred in denying the motion of the defendant 
that the Court direct the jury to find a verdict for the defendant, to 
w hich denial the defendant duly excepted. 

(25) That the Court erred in refusing to grant the pralycr of the 
defendant that the Court instruct the jury to find a verdfet for the 
defendant, to which refusal the defendant duly excepted. | 

(26) That the Court erred in its instructions to the jujry, the de¬ 
fendant duly excepting to such parts of said instructions &s were in- 
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consistent with the defendants prayer that the Court instruct the jury 
to find a verdict for the defendant. 

JAMES GILLIN, 

Attorney for Defendant. 


42 Memoranda. 

June 7, 1918.—Time to submit motions for a new trial and in ar¬ 
rest of judgment extended to and including June 28, 1918. 

June 28, 1918.—Motions for new trial and in arrest of judgment 
submitted to Court. 

Supreme Court of the District of Columbia. 

Monday, October 14th, 1918. 

Session resumed pursuant to adjournment, lion. Wendell P.' Staf¬ 
ford, Justice presiding. 


Before Judge Hitz. 

■J/* 

V »T* *T* *T* 


Come now the parties hereto by their respective attorneys of rec¬ 
ord; whereupon defendant's motion for a new trial and motion in 
arrest of judgment heretofore .argued and submitted having been 
considered, it is ordered that said motions be, and the same are hereby 
overruled and that judgment on the verdict be entered. Wherefore, 
the defendant by its attorney having submitted sufficient assets of 
the Estate of Charles J. Marc, deceased, in its hands as executor of 
said estate, to satisfy plaintiffs' recovery herein, regard being had to 
all just claims and the assets, it is considered that the plaintiffs re¬ 
cover of the defendant as Executor of the Estate of Charles J. Marc, 
deceased, the sum of Twenty-two Thousand, Four Hundred Fifty- 
three and 33/100 Dollars ($22,453.33), with interest thereon from 
the 17th dav of June, 1910. together with costs of suit to he taxed bv 
the clerk and have execution thereof against the assets afore- 
43 said in the hands of said executor, if any there he, and if none, 
then out of its own goods and chattels, lands and tenements. 

To the action of the Court in overruling the motions for a new 

trial, and in arrest, defendant hv its attorney prays an exception as 

to each motion which are hefebv severallv noted. 

«> • 

From the foregoing judgment, the defendant, by its said attorney, 
in open court, note's an appeal to the Court of Appeals of the District 
of Columbia, and moves that the penalty of a bond on appeal, to 
operate as a supersedeas be fixed. 


Memoranda. 


November 5, 1918.—Stipulation as to Waiver of Supersedeas 
Bond—filed. 

Appeal Bond for costs approved and filed. 

November 27, 1918.—Bill of Exceptions submitted. 
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Notice of Submission of Bill of Exceptions for Settlement 


Filed November 27, 1918. 


Sir: Please take notice that the bill of exceptions in thisj cause, a 
copy of which was presented to you on the 18th day of November, 
3918, will be submitted for settlement to Honorable William Hitz, 
the Justice of the Supreme Court of the District of Columbia before 
whom this cause was tried, on the 27th day of November, 
44 1918, at. two o'clock in the afternoon of said day. 

Dated, November 22nd, 1918. j 

Yours, etc., 

JAMES GILLIN, j 
Attorney for Defendant, 

No . 2 Rector Street, New York City j N. Ft. 

To: John E. Laskey, Esq., Attorney for Plaintiffs. 

i 

Service of the above notice is hereby acknowledged this 23rd day 
of November, A. D., 1918. 

JOHN E. LASKEY, 
Attorney for Plaintiffs. 

I 

Supreme Court of the District of Columbia. 

i 

Monday, February 10tl|, 1919. 

Session resumed pursuant to adjournment, Hon. Wendell P. Staf¬ 
ford, Justice presiding. 

i 

i 

Before Judge Hitz. i 


The Court having this day signed the bill of exceptions taken at 
the trial of this cause as of the time of the noting thereof, n|ow hereby 
ci ders the same of record nunc pro tunc. 

| 

Assignment of Errors. j 

i 

Filed March 8, 3939. 


Now comes the defendant and appellant, National Savings and 
Trust Company, a body corporate, as executor of the estate! of Charles 
J. Marc, deceased, bv its attorney, and assigns the following errors 
which it relies upon in its appeal in the above entitled cause: 
45 First. The Court erred in not holding that the first count 

of the plaintiffs' declaration does not state facts sufficient to 



28 


NATIONAL SAVINGS AND TRUST CO. VS. 


constitute a cause of action, which was one of the "rounds on which 
the defendant demurred to said first count, and in overruling the de¬ 
fendant's demurrer to said first count of the declaration. 

Second. The Court erred in not holding that it appears hy the 
first count of the plaintiffs’ declaration that if the plaintiffs have any 
cause of action by reason of the matters and things alleged in said 
first count, such alleged cause of action is one cognizable in equity 
alone and that this Court, holding a Circuit Court, has no jurisdic¬ 
tion to hear and determine said alleged cause of action, which was one 
of the grounds on which the defendant demurred to said first count 
of the declaration, and in overruling the defendant's demurrer to 
said first count of the declaration. 

Third. Th^ Court erred in sustaining the plaintiffs’ demurrer to 
the defendant’s fourth plea to the declaration. 

Fourth. The Court erred in holding that the facts set up in the 
defendant's fourth plea to the declaration do not constitute a defense 
to the plaintiffs’ alleged cause of action and in sustaining the plain¬ 
tiffs’ demurrer to said fourth plea. 

Fifth. The Court, bv not holding that the statutes of the State 
of New York set up in the defendant's fourth plea to the plaintiffs’ 
declaration, together with the other facts alleged in said fourth plea, 
constitute a good and valid defense to the alleged cause of action 
set up in the declaration and by sustaining the plaintiffs’ demurrer 
to said fourth plea, precluded the defendant from introducing 
40 in evidence the said statutes of the State of New York and 
from offering evidence in proof of said other facts, and de¬ 
prived the defendant of the benefit of said statutes of the State of 
New York, guaranteed to it by Section 1 of Article 1Y of the Con¬ 
stitution of the United States, and the Court therebv erred in failing 
to give full faith and credit to said statutes and public acts of the 
State of New York, as required by said Section 1 of Article IV of 
the Constitution of the United States. 

Sixth. The facts alleged in the defendant's fourth plea to the 
declaration show that the Court had no jurisdiction to entertain this 
action and the Court erred in sustaining the plaintiffs' demurrer to 
said fourth plea. 

Seventh. The Court erred in sustaining the plaintiffs’ demurrer 
to the defendant’s fifth plea to the declaration. 

Eighth. The Court erred in holding that the facts set up in the 
defendant’s fifth plea to the declaration do not constitute a defense 
to the plaintiffs' alleged cause of action and in sustaining the plain¬ 
tiffs' demurrer to said fifth plea. 

Ninth. The facts alleged in the defendant’s fifth plea to the decla¬ 
ration show that the Court had no jurisdiction to entertain this action 
and the Court erred in sustaining the plaintiffs' demurrer to said fifth 
plea. 

Tenth. The Court erred in sustaining the plaintiffs’ demurrer to 
the defendant’s sixth plea to the declaration. 

Eleventh. The Court erred in holding that the facts set up in the 
defendant’s sixth plea to the declaration do not constitute a defense 
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to the plaintiffs’ alleged cause of action and in sustaining tljic plain¬ 
tiffs’ demurrer to said sixth plea. 

47 Twelfth. The facts alleged in the defendant’s sifcth plea 
to the declaration show that the Court had no jurisdiction to 

entertain this action and the Court erred in susta 
demurrer to said sixth plea. 

Thirteenth. The Court erred in sustaining the 
to the defendant's eighth plea to the declaration. 

Fourteenth. The Court erred in holding that the facts jjet up in 
the defendant's eighth plea to the declaration do not constitjute a de¬ 
fense to the plaintiffs’ alleged cause of action and in sustaining the 
plaintiffs’ demurrer to said eighth plea. 

Fifteenth. The facts alleged in the defendant's eighth plea to the 
declaration show that the Court had no jurisdiction to entertain this 
action and the Court erred in sustaining the plaintiff’s demurrer to 
said eighth plea. 

Sixteenth. The Court erred in sustaining the plaintiffs’ demurrer 
to the defendant’s first amended seventh plea to the declaration. 

Seventeenth. The Court erred in holding that the facts £et up in 
the defendant’s first amended seventh plea to the declaration do not 
constitute a defense to the plaintiff’s alleged cause of action and in 
sustaining the plaintiffs’ demurrer to said first amended seventh plea. 

Eighteenth. The Court, by not holding that the statutes of the 
State of New York set up in the defendant’s first amended seventh 
plea to the plaintiffs’ declaration, together with the other fadts alleged 
in said first amended seventh plea, constitute a good and j valid de¬ 
fense to the alleged cause of action set up in the declaration and by 
sustaining the plaintiff's’ demurrer to said first amended sev- 

48 enth plea, precluded the defendant from introducing in evi¬ 
dence the said statutes of the State of New York and from 

offering evidence in proof of said other facts, and deprived the de¬ 
fendant of the benefit of said statutes of the State of New York, guar- 
anteed to it by Section 1 of Article IV of the Constitution of the 


ining the plaintiffs' 

I 

i 

plaintiffs' demurrer 


United States, and the Court thereby erred in failing to! give full 
faith and credit to said statutes and public acts of the State of New 
York, as required by said Section 1 of Article IV of the Constitution 
of the United States. 

Nineteenth. The facts alleged in the defendant’s first! amended 
seventh plea to the declaration show that the Court had no jurisdic¬ 
tion to entertain this action and the Court erred in sustaining the 
plaintiffs’ demurrer to said first amended seventh plea. 

Twentieth. The Court erred in granting the plaintiffs’ Jmotion to 
strike out the defendant’s second amended seventh plea to the declara¬ 
tion. 

Twenty-first. The Court erred in holding that the defendant’s sec¬ 
ond amended seventh plea to the declaration is in effect a repetition 
of defenses theretofore pleaded herein by the defendant and held in¬ 
sufficient on demurrers and in granting the plaintiffs’ motion to 
strike out said second amended seventh plea. 

Twenty-second. The Court erred in holding that the (Jefendant’s 
second amended seventh plea to the declaration is identical in legal 


j 

i 


i 
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effect with the first amended seventh plea filed by the defendant and 
in granting the plaintiffs' motion to strike out said second amended 
seventh plea. 

Twcntv-third. The Court, bv not holding that the statutes and 
laws of the state of New York set up in the defendant's second 

49 amended seventh plea to the plaintiffs’ declaration, together 
with the other facts alleged in said second amended seventh 

plea, constitute a good and valid defense to the alleged cause of action 
set up in the declaration and by granting the plaintiffs’ motion to 
strike out said second amended seventh plea, precluded the defend¬ 
ant from introducing in evidence the said statutes and laws of the 
State of New York and from offering evidence in proof of said other 
facts, and deprived the defendant of the benefit of said statutes and 
laws of the State of New York, guaranteed to it bv Section 1 of 
Article IV of the Constitution of the United States, and the Court 
thereby erred in failing to give full faith and credit to said statutes, 
laws, and public acts of the State of New York, as required by said 
Section 1 of Article IV of the Constitution of the United States. 

Twenty-fourth. The facts alleged in the defendant's second 
amended seventh plea to the declaration show that the Court had 
no jurisdiction to entertain this action and the Court erred in grant¬ 
ing the plaintiffs’ motion to strike out said second amended seventh 
plea. 

Twentv-fifth. The witness George C. Case having testified that 
he had not, as attorney for the estate of Theodore A. Sartor, de- 
ceased, come personally into contact with Charles J. Marc and having 
then been asked the question, “Did you have any business with any¬ 
one for him?” and having answered, “Robert B. Gray,” the Court 
erred in overruling the defendant’s motion that said last answer 
of the witness be stricken out on the ground that agency cannot be. 
proven in that way. 

Twenty-sixth. The Court erred, over the objection and excep¬ 
tion of the defendant, in permitting the witness Wilmot 

50 Y. Hallock to testify that the signature on the paper marked 
“Case No. 1 for identification” is in Mr. Marc's handwriting. 

Twenty-seventh. The Court erred, over the objection and excep¬ 
tion of the defendant, in admitting in evidence the letter marked 
“Case No. 2 for identification,” which is a letter dated “New York 
June 20, 1910,” and signed “Robert B. Gray" and addressed to “Mr. 
Geo. C. Case.” 

Twenty-eighth. The Court erred, over the objection and exception 
of the defendant, in permitting the witness George C. Case to answer 
the* following question: “In response to demands, did you receive 
from time to time those checks?” 

Twenty-ninth. The Court erred, over the objection and exception 
of the defendant, in admitting in evidence the thirteen checks 
marked respectively “Case No. 3" to “Case No. 15,” inclusive. 

Thirtieth. The Court erred, over the objection and exception of 
the defendant, in admitting in evidence the check marked “Case No. 
1 for identification" and, after said admission, re-marked “Case 
No. 16.” 
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Thirty-first. The Court erred, over the objection and exception of 
the defendant, in permitting the witness Wilmot Y. Hallocjk to an¬ 
swer the following question: “I will ask you to notice the signature 
on this cheek and state in whose handwriting it is.” 

Thirty-second. The Court erred, over the objection and exception 
of the defendant, in admitting in evidence the check marked “Case 
No. 17 for identification.” 

Thirtv-tliird. The witness George C. Case having been Ishown a 
letter by the plaintiffs' counsel and having then been asked the ques¬ 
tion. “What did you do that led to the reception of that let- 

51 ter?” and having answered, “I communicated with Mr. Grav. 
I will say I saw Mr. Gray about paying something ori account 

of the amount due the Sartor estate, and in answer to that Ii received 
this letter,” and the defendant having thereupon moved that said 
answer of the witness be stricken out and the Court having granted 
said motion to the extent of striking out the phrase “in answer to 
that.” the Court erred in overruling the defendant's motion! to strike 
out the balance of said answer. 

Thirty-fourth. The Court erred, over the objection and Exception 
of the defendant, in admitting in evidence the letter which is dated 
“New York April 23, 1910,” and signed “Robert B. Gray'; and ad¬ 
dressed to “Mr. Geo. C. Case.” 

Thirty-fifth. The Court erred, over the objection and Exception 
of the defendant, in permitting the plaintiff Joseph M. Ryjan to an¬ 
swer the following question: “As executor of the estate of Theodore 
A. Sartor, deceased, did you ever employ Mr. Robert B.i Gray to 
represent vou in anv way?” 

Thirty-sixth. The Court erred, over the objection and exception 
of the defendant, in permitting the plaintiff Christine C. Sartor to 
answer the following question: “As executrix of the estate of your 
deceased husband did you ever employ Robert B. Gray?” j 

Thirty-seventh. The witness Wilmot Y. Hallock having testified 
that he had made a computation with reference to the clairh sued for 
in this ease and having stated what his mathematical computation 
was and having been asked what his total or balance was as of June 
17th, 1910, and having answered, “$22,452.33,” the Court erred in 
overruling the defendant's motion that said last answer of the wit¬ 
ness be stricken out on the ground that it is based on incompetent 
evidence and that the basis of the witness' arithmetic is 

52 wrong. 

Thirty-eighth. The Court erred in not granting the de¬ 
fendant's motion that the Court direct the jury to find a yerdict for 
the defendant upon the ground that there was not sufficient evidence 
to be submitted to the jury. 

Thirty-ninth. The Court erred in not granting the defendant's 
motion that the Court direct the jury to find a verdict for the defend¬ 
ant upon the ground that the plaintiffs had not made out g case suf¬ 
ficient in law to entitle them to a verdict. 

Fortieth. The Court erred in not granting the defendant's motion 
that the Court direct the jury to find a verdict for the defendant 
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upon the ground tlu.it the defendant was entitled to a verdict upon 
all the evidence in the ease. 

Fortv-first. The Court erred in not granting the defendant’s mo- 
tion that the Court direct tlie jury to find a verdict for the defendant 
upon the ground that the plaintiffs had failed to prove facts essential 
to give them a standing in a court of law. 

Forty-second. The Court erred in not granting the defendant's 
motion that the Court direct the jury to find a verdict for the de¬ 
fendant upon the ground that it was established by the evidence that 
the plaintiffs have no standing in a court of law. 

Forty-third. The Court erred in not granting the defendant's mo¬ 
tion that the Court direct the jury to find a verdict for the defend¬ 
ant upon the ground that a fatal variance exists between the allega¬ 
tions of the declaration and the evidence of the plaintiffs. 

Forty-fourth. The Court erred in not granting the defend- 

53 ant’s motion that the Court direct the jury to find a verdict 
for the defendant upon the ground that the plaintiffs arc 

not the real parties in interest. 

Fortv-fifth. The Court erred in not granting the defendant's mo- 
tion that the Court direct the jury to find a verdict for the defendant 
upon the ground that it was established by the evidence that the 
plaintiffs have no interest in any of the matters or things alleged 
in their declaration. 

Fortv-sixth. The Court erred in not granting the defendant's mo- 

•j * • ' 

tion that the Court direct the jury to find a verdict for the defend- 
upon the ground that no recovery can 1m? had by the plaintiffs with¬ 
out a judicial construction of the hist will and testament of Theodore 
A. Sartor, deceased, and that the Court had no jurisdiction to con¬ 
strue said will in the absence of Christine Celina Sartor, individually, 
and Joseph Rene Sartor as parties. 

Forty-seventh. The Court erred in not granting the defendant's 
motion that; the Court direct the jury to find a verdict for the defend¬ 
ant upon the ground that no recovery can he had against the defend¬ 
ant without a judicial construction of the last will and testament 
of Theodore A. Sartor, deceased, and that the Court had no jurisdic¬ 
tion to construe said will in this action. 

Forty-eighth. The Court erred in not granting the defendant's 
motion that the Court direct the jury to find a verdict for the de¬ 
fendant upon the ground that the alleged cause of action is barred 
by the Statute of limitations. 

Forty-ninth. The Court erred in denying the defendant's^ prayer 
that the Court instruct the jury to find a verdict for the defendant. 

Fiftieth. The Court erred in giving the case to the jury. 

54 Fifty-first. The Court erred in its charge to the jury in 
those parts of said charge which were inconsistent in any 

way with the defendant's prayer for instruction. 

Fifty-second. The Court erred in overruling the defendant’s mo¬ 
tion in arrest of judgment made on the ground that it appears from 
the face of the record that this Court has no jurisdiction over the 
subject-matter of the alleged cause of action set forth in the declara¬ 
tion. 
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Fiftv-third. The Court erred in overruling the defendants mo- 
tion in arrest of judgment made on the ground that it appeats from 
the face of the record that the plaintiffs have no standing in ja court 
of law. 

Fifty-fourth. The Court erred in overruling the defendants mo¬ 
tion in arrest of judgment made on the ground that it appears from 
the face of the declaration that no substantial cause of action is 
alleged therein. 

Fifty-fifth. The Court erred in overruling the defendant’s!motion 
in arrest of judgment made on the ground that it appears fifom the 
face of the record that the pleadings in this cause do not j sustain 
the verdict rendered herein against the defendant. 

Fifty-sixth. The Court erred in overruling the defendant’s'motion 
in arrest of judgment made on the ground that it appears Horn the 
face of the record that the declaration does not aver that there was 
ever a judicial accounting by Charles J. Marc as testamentary trustee 
under the last will and testament of Joseph F. Sartor, deceased, or 
that there was ever a judicial accounting by said Charles J. [Marc at 
any time subsequent to the death of Henrietta M. Rouviere,j or that 
there was ever an adjustment of accounts between the plaintiffs and 
Charles J. Marc as testamentary trustee under the iast will 
55 and testament of Joseph F. Sartor, deceased, or that there 
was ever an adjustment of accounts between the plaintiffs 
and Charles J. Marc at any time subsequent to the death bf Hen¬ 
rietta M. Rouviere, or that there has ever been a judicial accounting 
by the defendant as executor of the estate of said Charles J. Marc 
with respect to the estate of Joseph F. Sartor, deceased, or that there 
has ever been an adjustment of accounts between the plaintiffs and 
the defendant as executor of the estate of said Charles J. Marc, or 
that the said Charles J. Marc or the defendant, as his executor, ever 
promised to pay the plaintiffs the sum demanded in their declaration 
or any part thereof. 

Fifty-seventh. The Court erred in overruling the defendant’s 
motion in arrest of judgment made on the ground that it! appears 
from the face of the record that the declaration is fatally defective 
in that in effect it calls upon the defendant, as the executdr of the 
estate of Charles J. Marc, deceased, to render an account witlji respect 
to the estate of Joseph F. Sartor, deceased, without first gibing the 
defendant the right, to which it is entitled, to contest whether or not 
it is liable to render such account. 

Fifty-eighth. The Court erred in overruling the defendant’s mo¬ 
tion in arrest of judgment made on the ground that it appears from 
the face of the record that the declaration does not set fprth the 
provisions of the last will and testament of Theodore A: Sartor, 
deceased, relating to his interest in the estate of Joseph F\. Sartor, 
deceased, matters which should but do not appear on the fape of the 
record. 

Fifty-ninth. The Court was without jurisdiction to enter judg¬ 
ment in this cause against the defendant. 

Sixtieth. The Court erred in entering judgment against the de- 

3—3257a ! 
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fendant, there being no evidence that there has ever been any 
50 settlement or adjustment ol’ the account of Charles J. Marc 
as testamentary trustee under the last will and testament of 
Joseph F. Sartor, deceased. 

Sixty-first' The Court erred in entering judgment against the de¬ 
fendant, thdre being no evidence as to the value of the principal of 
the estate of Joseph F. Sartor, deceased, on the 13th day of .Novem¬ 
ber, 1907, the date of the death of Henrietta M. Kouviere, and no 
evidence showing or tending to show what funds or securities con¬ 
stituted the principal of said estate on said 13th dav of November, 
1907. 

Sixty-second. The Court erred in entering judgment against the 
defendant, there being no evidence of anv breach of trust bv Charles 
J. Marc. 

Sixty-third. The Court erred in entering judgment against the 
defendant, there being no evidence that the parties entitled under 
the last will and testament of Theodore A. Sartor, deceased, have not 
been paid in full all they are entitled to receive under the last will 
and testament of Joseph F. Sartor, deceased. 

Sixty-fourth. The Court erred in entering judgment against the 
defendant, there being no evidence that there is any indebtedness 
owing bv the estate of Theodore A. Sartor, deceased, or that any 
such indebtedness was owing, at the time this action was commenced. 

Sixty-fifth. The Court erred in entering judgment against the 
defendant, the evidence of the plaintiffs being insufficient to take 
this action out of the operation of the statute of limitations. 

* JAMES GILLIN, 

Attorney for Defendant and Appellant. 


57 Designation of Record. 

Filed March 8, 1919. 

* * . * * * * * 

Now comes the defendant and appellant, National Savings and 
Trust Company, a body corporate, as executor of the estate of Charles 
J. Mare, deceased, by its attorney, and designates the following pa¬ 
pers and records to be included in the transcript of record on the 
appeal in the above entitled cause: 

1. Declaration. 

2. Memorandum of amendment of declaration, pursuant to order 
of Court, by insertion in the caption of the declaration of the words 
“a body corporate” after the words “National Savings and Trust 
Company, 7 ’ filed July 17th, 1913. 

3. Defendant’s demurrer to first count of declaration and plea to 
second count thereof. 

4. Plaintiffs’ joinder in issue upon defendant’s plea to second 
count of declaration. 

5. Order of November 7th, 1913, overruling defendant’s demurrer 
to first count of declaration. 
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G. Defendant's pleas, filed January 7th, 1914, omitting the seventh 
plea and stating in place thereof that “a demurrer to the defendant’s 
seventh plea was sustained and the defendant subsequently fded 
two amended seventh pleas.” I 

7. Plaintiffs' replication to defendant's first plea, motion to strike 
out defendant's second plea and demurrer to defendants third, 
fourth, fifth, sixth, seventh and eighth pleas. 

8. Order of May loth, 1914, striking out defendant’s second plea, 
overruling demurrer to defendant’s third plea and. sustaining de¬ 
murrer to defendant’s fourth, fifth, sixth, seventh and eighth 

58 pleas. 

9. Plaintiffs' joinder in issue upon defendant’s third plea. 

10. Defendant’s amended seventh plea, filed May 27th, 1914. 

11. Plaintiffs’ demurrer to defendant’s amended seventh iplea. 

12. Order of July 3rd, 1914, sustaining demurrer to defiendant’s 
amended seventh plea. 

13. Defendant’s second amended seventh plea and exhibit, filed 
July 16th, 1914. 

14. Plaintiffs' motion to strike out defendant's second Amended 
seventh plea. 

15. Order of May 22nd, 1915, striking out defendant’^ second 
amended seventh plea. 

16. Order of April 8th, 1918, granting leave to plaintiffs to amend 
their bill of particulars. 

17. Plaintiffs’ amendment to their bill of particulars, filled April 
8th, 1918. 

IS. Memorandum of trial by jury and verdict. 

19. Defendant’s prayer for instruction. 

20. Defendant’s motion in arrest of judgment. 

21. Defendant’s motion to set aside verdict and for a new trial. 

22. Memorandum of extension of time to submit motions in 
arrest of judgment and for a new trial to June 28th, 1918. 

23. Memorandum of submission of motions in arrest of judgment 
and for a new trial on June 28th, 1918. 

24. Judgment and noting of appeal to Court of Appeal$ in open 
Court, including the rulings by the Court on defendant’^ motions 

in arrest of judgment and for a new trial and the noting of 

59 exceptions to said rulings by the defendant. 

25. Memorandum of approval and filing of bobd on ap¬ 
peal for costs on November 5th, 1918. 

26. Memorandum of filing of stipulation waiving supersedeas 
bond on November 5th, 1918. 

27. Memorandum of submission of bill of exceptions tojCourt on 
November 27th, 1918. 

28. Notice of submission of bill of exceptions and acknowledg¬ 
ment of service thereof. 

29. Memorandum of settlement and filing of bill of exceptions 
now for then. 

30. Assignment of errors. 

31. This designation of record. 

JAMES GILLIN, 

Attorney for Defendant and Appellant. 
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Notice. 

To John E. Laskey, Esq., Attorney for Plaintiffs and Appellees. 

Sir: Please take notice that I shall this 8th dav of March, A. D. 
1919, file the foregoing designation of record with the Clerk of the 
Supreme Court of the District of Columbia. 

JAMES GILL1N, 

Attorney for Defendant and Appellant. 


Service acknowledged this 8th day of March, A. D. 1919. 

JOHN E. LASKEY, 
Attorney for Plaintiffs and Appellees. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia , ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
59, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 55970 at Law, wherein Joseph 
M. Rvan, el al. &c. are Plaintiffs and National Savings and Trust 
Company, as Executor, &c. is Defendant, as the same remains upon 
the tiles and of record in said Court. 


In testimony whereof, I hereunto subscribe mv name and affix the 
seal of said Court, at the City of Washington, in said District, this 
21st dav of March, 1919. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk , 

Bv W. E. WILLIAMS, 

Assistant Clerk. 
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In the Supreme Court of the District of Columbia| j 

T 

At Law. No. 55970. ! 

j 

l 

Joseph M. Ryan and Christine C. Sartor, as Executor and Execu- 

• trix of the Estate of Theodore A. Sartor, Deceased, Plaintjiffs, 

. i 

vs. | 

National Savings and Trust Company, a Body Corporate, as Ex¬ 
ecutor of the Estate of Charles J. Marc, Deceased, Defendant. 

j 

Bill of Exceptions. \ 

\ 

Be it remembered, that on the 20th day of May, 1918, the issues 
joined in the above entitled cause duly came on for trial before Hon. 
William Hitz, Justice, and a jury, duly impaneled, in the Circuit 
Court, Division No. 2, of the Supreme Court of the District of Colum¬ 
bia, the plaintiffs being represented by John E. Laskey, Esq., their 
attorney, and Richard C. Thompson, esq., of counsel, and the de¬ 
fendant being represented by James Gillis, Esq., its attorney, 
whereupon the following proceedings were had: 

The plaintiffs, to maintain the issues upon their part joined, offered 
the following documents and testimony as their evidence Jn chief: 

'An exemplified copy of the last will and testament of Joseph 
62 F. Sartor, deceased, and of the decree admitting the same to 
probate and granting letters testamentary thereunder to Hen¬ 
rietta M. Rouviere and Charles J. Marc, the same being! received 
in evidence and marked “Plaintiffs’ Exhibit No. 1.” ! 

The said will is in the words and figures following: 

! 

“In the name of God, amen. 

1, Joseph F. Sartor, of the City of Brooklyn, County of Ifings and 
State of New York, being of sound and disposing mind and! memory, 
and considering the uncertainty of this life, do hereby make, publish 
and declare this to be my Last Will and Testament, hereby! revoking 
all former Wills and Testaments, which mav have been heretofore 
made by me. 

First: I hereby direct my Executors and Trustees hereinafter 
named to pay all my just debts and funeral and testamentary ex¬ 
penses. j 

Second: I hereby give devise and bequeath to my beloved Mother- 
in-Law Henrietta M. Rouviere all the household furniture, pictures, 
plate and Jewelry of which I may die possessed. Should however 
my said Mother-in-Law not survive me, I give, devise anc( bequeath 
the aforesaid personal effects to Nellie Leppens and Minhie I. Lep- 
pens of Haydens, Connecticut share and share alike. 

Third: I hereby give devise and bequeath to my brother! Theodore 

A. Sartor all mv right title and interest in and to the lots situated 

on the Clove Road in the former Town of Flatbush, nofw City of 

Brooklvn which I received from mv Father’s Estate. 

«/ »/ 
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Fourth. I hereby give, devise and bequeath to Aimee A. 
vo Blatt and Charles Palette, now residing at Closter, New 
Jersev, Five Hundred ($500.00) Dollars each for their sole 
use and benefit. 

Fifth: I hereby give, devise and bequeath to my Brother in law 
Louis F. Rouviere the sum of Two Thousand ($2000.00) Dollars for 
his sole use and benefit. 

Sixth: 1 hbrebv give, devise and bequeath all the rest residue and 
' remainder of rny estate both Real and Personal and wheresoever the 
I same may he situate to my Executors and Trustees hereinafter 
/ named, but nevertheless in Trust for the following uses and pur- 
j p 0ses —q^o Wit: I direct that my Executors and Trustees shall pay 
f to my beloved Mother-in-Law Henrietta M. Rouviere during her life 
time the income and profits arising out of my said estate, said pay¬ 
ments to be made at least semi-annually. 

At the decease of my said Mother-in-Law or should she not survive 
me, I hereby direct my Executors and Trustees hereinafter named to 
pav out of the principal of my said Trust estate as follows to Nellie 
Leppens and Mamie I. Leppens of Haydens, Connecticut their heirs 
or assigns the sum of Five Thousand ($5000.00) Dollars each for 
their sole use and benefit. 

To the Old Ladies Home of Springfield Massachusetts the sum of 
Five Thousand ($5000.00) Dollars to establish a Fund to be known 
as the “Marie Rouviere Fund" the income from said fund to be used 
to pay for the admittance of worthy persons to said Home: 

To the Springfield City Hospital of Springfield Massachusetts, the 
sum of $5000.00) Dollars to be known as the Marie Rouviere Fund 
to be used to endow a bed. 

Should however the principal of my said Trust Estate not be 
sufficient to pay all of said bequests, I direct my Executors 
64 and Trustees to pay them in the order in which they are 
hereinbefore named. 

Seventh: I hereby give, devise and bequeath all the rest, residue 
and remainder of my estate after the aforesaid bequests have been 
paid and the aforesaid trust fulfilled to my brother Theodore A. 
Sartor, his heirs and assigns forever. 

Eighth: I hereby appoint my beloved Mother-in-law Henrietta M. 
Rouviere and mv friend Charles J. Marc to be Executrix and Ex¬ 


ecutor and Trustees of this mv Last Will and Testament herebv 

4/ 4/ 

giving them full power and authority to sell convey, Mortgage or 
lease any or all of the property of which 1 may die possessed and to 
collect the rents and profits arising therefrom, and to invest reinvest 
and keep the same invested for the uses and purposes hereinbefore 
more fully set forth, and it is my desire that they shall not be re¬ 
quired to give any bonds for the faithful performance of their duties 
as such Executors and Trustees. 
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Tn witness whereof, I have hereunto subscribed my name and 
affixed my seal this 23d day of July A. D. One thousand eight Hun¬ 
dred and Ninety Six. ! 

JOSEPH F. SARTOR, [t. s.] 

i 

Witnesses : 

HERMANN H. MULLER. 

CHARLES LANE. i 

i 

Subscribed bv Joseph F. Sartor the Testator named in the fore¬ 
going Will in the presence of each of us, and at the time of piaking 
such subscription the above instrument was declared by tjhe said 
Testator to be his Last Will and Testament, and each of ud, at his 
request and in his presence and in the presence of eacjh other 

65 have hereto subscribed our names as witnesses. 

HERMANN, H. MULLER, 

104 Smith 2 Street, Brooklyn, jV. Y. 
CHARLES LANE, 

68 Him,rod St., Brooklyn, N. Y” 

I 

The said decree is a decree of the Surrogate's Court of the| County 
of Kings, State of New York, made on the 26th day of July, 1897, 
and admits the aforesaid will of Joseph F. Sartor, deceased; to pro¬ 
bate and grants letters testamentary thereunder to Henrietta M. 
Rouviere and Charles J. Marc, the executrix and executor! in said 
will named. 

The plaintiffs then offered in evidence an exemplified copy of the 
petition, account of proceedings and decree in a proceeding in the 
Surrogate's Court of the County of Kings, State of New York, en¬ 
titled “In the Matter of the judicial Settlement of the Account of 
Charles J. Marc as acting executor of the Last Will and Testament of 
Joseph F. Sartor, deceased,'' the same being received in jevidence 
and marked “Plaintiffs’ Exhibit No. 2. 77 

The said petition is stated to be “the petition of Charles |J. Marc, 
acting executor of the estate of Joseph F. Sartor, deceased. 77 It is 
sworn to before a Notary Public by Charles J. Marc on the 26th day 
of June, 1899, and prays that his account as executor imay be 
judicially settled, and alleges, inter alia, “that Letters Testamentary 
under the will of Joseph F. Sartor, late of the County of Kings, de¬ 
ceased, were granted by this Court to your Petitioner and Henrietta 
M. Rouviere on the 26th dav of Julv, 1897, 77 and “that although the 
aforesaid letters were issued to your petitioner and Henrietta M. 
Rouviere, as such executors, your petitioner has had the so^e charge 
and management of said estate, and has received and disbursed 

66 all moneys, and the accounts presented herewith is hjs sole ac¬ 
count. 77 

The aforesaid account of proceedings was sworn to by Charles J. 
Marc before a Notarv Public on the 26th dav of June, 1899. It sets 
forth in schedules his proceedings as acting executor of the last will 
and testament of Joseph F. Sartor, deceased, and shows a Balance in 
hand of $59,311.99. Among the statements contained in said ac¬ 
count are the following: 
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Charles J. Marc, of the City of New York, Borough and County 
fr rns. State of New York, do render an account of my proceed¬ 
ings as acting executor of the last Will and Testament of Joseph 1. 
Sartor, deceased, late of the City of Brooklyn, Kings County, New 
York. 

On the 26th day of July 1897 letters testamentary were issued to 
me and to Henrietta M. Rouviere. as executors appointed in and by 
said will; that both qualified, but I have had sole charge and control 
of said estate, having collected and disbursed all moneys belonging 
to the estate.. * * * 


Schedule H, Containing a statement of all other facts affecting my 
administration of said estate, my rights therein and of all other 
persons interested therein. 

The foregoing account and schedules contain a true history of all 
my acts, as acting executor of the estate of Joseph F. Sartor, deceased. 
I do not know of any error or omission therein. From the time of 
the granting of letters to me 1 have had sole charge of, and have re¬ 
ceived all moneys due to and belonging to said estate. All disburse¬ 
ments made by me have been made according to my best judgment, 
and in accordance with the law, as I understood it. The 
67 testator was my friend for many years, and I have endeavored 
in all things to carry out his wishes, as expressed in his will 
and as 1 believe he would have done, had he been in my place. 

I have converted the numerous items of property specified in the 
inventory, and the three parcels of real property into cash and in¬ 
vested it so that Mrs. Rouviere, the life tenant, could get the best 
returns therefrom, as 1 knew it was the testator's wish that she he 
as well provided for as possible for his estate to do it. 

I would recommend that the two certificates of stock, set forth in 
Schedule C, hereof, be delivered to Theodore A. Sartor, brother of 
deceased, and remainderman, as he mav be able to make some dis- 
position of the same, and the estate is ample to meet all legacies, 
without recourse to these items. 

My sole claim against this estate is for mv commissions and ex- 
penses of accounting. 

I will at a subsequent time make an accounting as trustee, under 
said will. 

CHAS. J. MARC.” 


The aforesaid decree was made on the 28th dav of July, 1899. 
Among the recitals in said decree are the folio whi g: 


“Charles J. Marc, as acting executor of the Last Will and Testa- 
ment of Joseph F. Sartor, deceased, late of Brooklyn, Kings County, 
N. Y., having heretofore made application to the Surrogate’s Court 
of the County of Kings, for a judicial settlement of his account as 
such acting executor, * * * and the said Charles J. Marc, act¬ 

ing executor aforesaid, having also appeared in person and 
68 by Sanders & Cray, his attorneys, herein; and the said ex¬ 
ecutor having rendered his account as such acting executor, 
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under oath, and said account having been filed, together with the 
vouchers in support thereof. ' The decree, after the recitals, sets 
forth “A summary statement of the account of Charles J. IVjlarc, as 
acting executor of the Last Will and Testament of Joseph F.j Sartor, 
deceased, made by the surrogate, as finally settled and allowed/* 
showing a “Balance in hands of Executor” of $59,311.99, and then 
proceeds in the words and figures following: 

“And it appearing that said executor has fully accounted 1 for all 
the moneys and property of the estate of said deceased, whifch have 
come to his hands as such executor, and his account having been . 
adjusted by the said surrogate, and a summary statement! thereof 
having been made as above and herewith recorded, it is hereby 
Ordered, Adjudged and Decreed that the said account be and the 
same hereby is finally and judicially settled and allowed as f^led and 
adjusted, And it is further 

Ordered, Adjudged and Decreed, that out of the balance of 
S59 v 31,1.99. found in his handsasaboye. that said executor^ pavjo.-. 
Himself ana retail! thu sunt uf E^TTfliundreT'and sixty-six 0 d /100 
TOTUft, for his commissions't6 

tit fecF t o on this accounfingT^ird^tliat he retain t he furYHer sun ToT" 
$l*2?To'for his t^pwiK^iicirrTGd"sefvmg citaflohs/getTlng warms etcT/ 
incurred since his account was filed; and that he retain the further 
sum of One hundred and seventy seven 75/100 Dollars, allowed him 
for his counsel fg g ruiia OisbuiC emchfr^f^ ft 

is further 

69 Ordered, Adjudged and Decreed that said executor turn 

over to himself and co-executors, as testamentary! trustees 
under said will, the balance of said estate left after making the several 

payments aforesaid, to wit the sum of - Dollars, and i that the 

same be invested in the manner prescribed by law for the investment 
of trust funds, and that there be paid over to Henrietta M. Rouviere, 
during the remainder of her natural life the income and profit there¬ 
from, as proved in and by the will of said deceased. 

It further appearing that there was inventoried as belonging to 
said estate, three certificates for one hundred shares each of the par 
value of $ 100.00 each, of the Atlantic and Pacific Railroad (jompany, 
and two certificates for ten shares each, of the par value of $20.0u 
each, of the Kings, Queens and Suffolk County Railroad (Jompany, 
but no value was put upon the same by the appraisers, and the execu¬ 
tor has been unable to get any offer for the same and their vaiue, if 
any, is unknown; and it also appearing that the estate is ample to 
pay in full all general legacies without recourse to these securities, 
upon the termination of the life estate created in said will, gnd Theo¬ 
dore A. Sartor is the remainderman named in said will, it is further 
Ordered that said executor be and he is hereby permitted at this 
time to turn over to said Theodore A. Sartor the foregoing securities, 
and that his receipt therefor shall be a sufficient voucher for the ex¬ 
ecutor for the same. It is further 

Ordered that upon the performance by said executor of the several 
duties herein provided for him to fulfill, that his account ajs executor 
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as aforesaid be finally settled, adjusted and allowed as to all 
70 matters embraced therein, and that as to them he be and 
hereby is discharged of and from all further responsibility in 
the premises as such executor, and that he hold the moneys remain¬ 
ing as aforesaid and directed to be invested, as testamentary trustee 
under the will of said decedent, in accordance with the terms thereof, 
and hereafter account for the same as such trustee. 

GEO. B. ABBOTT, 

Surrogate." 


Christine C. Sartor, one of the plaintiffs, was then called as a 
witness on behalf of the plaintiffs and, being first duly sworn, testi¬ 
fied that she lives at 930 Nostrand Avenue, Brooklyn, New York; 
that her husband, who was French, was Theodore Antoine Sartor; 
that he is dead and that on May 21st, 1918, it will be fifteen years 
since he was buried; that she has one son, Joseph Rene Sartor, who 
is living and is twenty-five years of age and is now in the army at 
Camp Upton; that she is one of the executors under her husband’s 
will; and that she and her son were the beneficiaries under the will. 

On cross-examination the witness testified that her son was born 
on the 4th day of April, 1893, that he is the Joseph Rene Sartor who 
is mentioned in the will of Theodore A. Sartor and that he is Theo¬ 
dore A. Sartor's son. 


71 Thereupon the plaintiffs offered in evidence the declara¬ 

tion and the original bill of particulars attached thereto and 
the leave to amend the bill of particulars and also the amendment 
of said bill of particulars and the defendant's first and second pleas 
and the defendant’s plea of the statute of limitations, it being 
mutually agreed that said declaration and pleas shall not be copied 
at length in this bill of exceptions but may be referred to in the 
transcript of record the same as if they had been set out at length 


in this bill of exceptions. 

The defendant then admitted on the record that Henrietta M. 
Rouviere died on the 13th day of November, 1907, and that the four 
legacies, aggregating $20,000, which Joseph F. Sartor, in the sixth 
clause of his will, directed should be paid out of the principal of his 
trust estate at the decease of said Henrietta M. Rouviere, had 
72 been paid in full. 

The plaintiffs then offered in evidence an exemplified copy 
of the last will and testament of Theodore Antoine Sartor, deceased, 
and of the decree admitting the same to probate and granting letters 
testamentary thereunder to Christine Celina Sartor and Joseph M. 
Rvan, the same being received in evidence and marked “Plaintiffs’ 


Exhibit No. 3.” 

The said will is in the words and figures following: 
u Be it known that I, Theodore Antoine Sartor of the Borough of 
Brooklyn, in the City of Greater New York, County of Kings, State 
of New York. 

Do make, publish and declare, this to be my Last Will and Testa- 
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ment, hereby revoking and making void all and every formei: Will 
by me at any time made. 

First. I direct that all my just debts funeral and testamentary 
expenses be paid by my Executors hereinafter named as soon as can 
be conveniently done. j * 

Second. I give and bequeath unto my beloved Wife Christine" 
Celina Sartor and to my son Joseph Rene Sartor the whole j of the 
proceeds of my Brother's (Joseph F. Sartor estate) whatever that 
may amount to, of which 1 am the residuary Legatee. Also jail the 
rest, residue and remainder of my real and personal property, |where¬ 
soever situated of which I may be possessed, to be by them divided 
share and share alike, but in the case of my son his share ijs to be 
invested and given him on attaining the age of Twenty five (25) 
years. j 

73 Third. I hereby nominate, constitute and appoint piy Be¬ 
loved Wife Christine Celina Sartor and my friend Joseph M. 

Ryan executrix and executor of this my Last Will and Testament 
without bonds. j 

In witness whereof, I have hereunto set my hand and ^eal the 
Twenty-Seventh day of August in the year of our Lord Onje thou¬ 
sand Nine hundred and one (1901). I 

THEODORE ANTOINE SARTOR, 

i 

j 

Signed, sealed, published and declared by the Testator Theodore 
Antoine Sartor as and for his Last Will and Testament in tpe pres¬ 
ence of us who at his request and in his presence and in the presence 
of each other have signed our names as witnesses the day add year 
last above written. j 

Witnesses: 

WILLIAM A. ELLIS, j 

47 Beekman St., N. Y. City. 

FREDERICK SCHLEY, * j 

56 Beekman St., N. Y. City. \ 

I 

• 

The said decree is a decree of the Surrogate's Court of the! County 
of Kings, State of New York, made on the 12th day of August, 
1903, and admits the aforesaid will of Theodore Antoine Sartor, 
deceased, to probate and grants letters testamentary thereunder to 
Christine Celina Sartor and Joseph M. Ryan, the executrix and 
executor in said will named. 

I 

I 

i 

George C. Case was then called as a witness on behalf of the 
plaintiffs and, being first duly sworn, testified that he is a lawyer 
and that his office is at 189 Montague Street, Brooklyn, New York; 
and thereupon the following occurred: 

i 

“Q. Were you at any time connected as attorney with the 

74 estate of Theodore A. Sartor, deceased? A. Yes. 

Q. As such, did you come into contact with Charles J. 
Marc, now deceased? A. Not personally. j 
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Q. Did vou have anv business with anvone for him? A. Robert 
B. Gray.” 

The defendant thereupon moved that the last answer be strieken 
out on the ground that agency cannot Ik 1 proven in that way. 

Mr. Laskey: We propose to follow this up and show that pay¬ 
ments were made. 

The Court: I overrule the objection for the moment and give you 
an exception. 

To this ruling the defendant then and there noted an exception, 
which exception was duly allowed. 

75 Thereupon the plaintiffs' counsel caused a cheek to be 

marked “Case No. 1 for identification” and a letter to be 
marked “Case No. 2 for identification” and handed them to the wit¬ 
ness who testified that he received the cheek bv mail with the accom- 
panying letter. The witness further testified that he had never seen 
Charles J. Marc. 

At this point the plaintiffs were granted leave to withdraw the 
witness temporarily and to call another witness. 


Wilmot Y. Hallock was then called as a witness on behalf of 
the plaintiffs and, being first duly sworn, testified that he is a lawyer 
at 189 Montague Street. Brooklvn, New York, and was then asked 
the question “Did vou have anv connection with the estate of T1 ik>- 

A %j %j 

dore A. Sartor?” and replied, “1 was associated with Mr. Case, yes.” 
The witness further testified that he knew Charles J. Mare in his life¬ 
time and that he has seen him write. The plaintiffs’ counsel then 
showed him the cheek marked “Case No. 1 for identification” and 
asked him in whose handwriting the written part of the cheek was. 
Thereupon the defendant asked leave to cross-examine the witness, 
which was granted. 

76 On such cross-examination, the witness testified that he 

first met Mr. Marc, he thought, in November, 1910. It was 
election time and witness met him at his, Mr. Marc’s, home in Wash¬ 
ington. The witness came to Washington to see Mr. Mare three 
different times, November. 1910, being the first time. When asked 
what he had seen Mr. Marc write, the witness replied, “The only 
thing I have seen him write is his signature, I think that is all,'’ and 
when asked how manv times he had seen him write that, he replied, 
“Twice.” 

Thereupon the defendant objected to the witness testifying as to 
the handwriting of Charles .1. Marc on the ground that the witness 
has not seen him write enough to qualify him to testify as to such 
handwriting, which objection was overruled by the Court, to which 
ruling the defendant then and there noted an exception, which ex¬ 
ception was duly allowed. 

The witness thereupon testified that the signature on the paper 
marked “Case No. 1 for identification” is in Mr. Marc’s handwriting. 


George C. Case was then recalled for further direct examination 
by the plaintiffs and testified that he received the paper marked 
“Case No. 1 for identification'’ by mail with the accompanying letter. 
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Thereupon the plaintiffs offered in evidence the letter referifed to. 
being the letter marked “Case No. 2 for identification/’ to t(ie ad¬ 
mission of which the defendant objected on the ground that it is 
immaterial and on the further ground that no connection ha$ been 
shown with the estate of Charles J. Marc, which objection was over¬ 
ruled by the Court, to which ruling the defendant then and there 
noted an exception, which exception was duly allowed, j 
77 The letter so admitted in evidence is in the words and 

figures following: j 

“Robert B. Gray, j 

Counsellor at Law, 

206 Broadway. | 

! ' ! I 

New York, June 20, 1910. 

Mr. Geo. C. Case, 189 Montague St., Brooklyn, N. Y. | 

Dear Sir: In accordance with my talk with Mr. Hallock arid con¬ 
versation over the telephone today, I enclose you check received this 
morning from Mr. Marc for $1,000 endorsed to your order, j 

As soon as I return from my trip, I will take the matter of the 
Sartor Estate up and get through with it as soon as possible.! 

Very truly yours, 

ROBERT B. GR^Y.” 


Thereupon the witness further testified that Robert B. Giiay was 
the active attorney with whom he dealt in this matter; tha[t he is 
familiar with the handwriting of Robert B. Gray; that the letter 
just received in evidence is signed by him; that the endorsement on 
the check marked “Case No. 1 for identification/’ to wit, “pay to the 
order of Geo. C. Case, Atty., Robert B. Gray, Atty.,” is in hi£ hand¬ 
writing and that the endorsements thereunder, to wit, “Geo. C. Case, 
Atty.” and “Geo. C. Case,” are endorsements of the witness; and that 
witness received it as attorney for the Sartor estate. ! 

Thereupon the plaintiffs offered in evidence the check fnarked 
“Case No. 1 for identification,” to the admission of which the 
78 defendant objected on the grounds that it is incompetent, 
that the proper foundation for it has not been laid, t|hat the 
check is apparently in the hands of the endorsee of the payfee, that 
the delivery of a check does not constitute payment, that, until a 
check, cancelled, is produced from the possession of the miaker, it 
does not furnish any proof of payment of the check, that on its face 
the check imports the payment of a debt to Robert B. Gifay? At¬ 
torney, that there is nothing shown to connect Charles J. Mgrc with 
the receipt of the check by the witness, and that there is nothing 
on the check to show that it ever went into the possession of the 
plaintiffs. 

Before the Court ruled on this objection, the plaintiff asked per¬ 
mission to examine the witness further, which was granted, and 
thereupon the witness testified that Theodore A. Sartor, by! his last 
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will and testament, made a devise of the remainder of the estate 
which he received under the will of Joseph F. Sartor, deceased; that 
witness made an inquiry to find out and collect the amount of that 
residue; that he had his transactions in that inquiry with Robert B. 
Gray, beginning shortly after the death of Mrs. Rouviere in 1907; 
and thereupon the following occurred: 

“Q. Did you make any demand of Mr. Gray for the amount due 
on that balance? A. I did. 

Mr. Gillin: I object to that as immaterial. It is immaterial what 
demands he made. 

By Mr. Laskev: 

Q. In what capacity did you make the demands? A. As the at¬ 
torney— 

Mr. Gillin: I object to all of these questions on the ground that 
that they are calling for conclusions, and that there is no connection 
between Mr. Gray and Mr. Marc which has been shown. 

The Court: An inquiry and a demand, it seems to me, are matters 
of fact. If the demand is on account it might possibly call 
79 for a conclusion. 

Mr. Gillin: There is a serious question whether Mr. Gray 
was the plaintiffs’ attorney- 

The Court: I have ruled on that, to the effect that what we want 
first are the facts upon which the jury may conclude whether or not 
there was an agency, or attorneyship. 

The question was repeated by the stenographer as follows: 

• ‘Q. In what capacity did you make the demand?’ 

Mr. Gillin: That concerns his capacitv? Is that what vou mean? 

Mr. Laskev: Yes. 

Mr. Gillin: I withdraw my objection.’' 

Thereupon the witness testified that the capacity in which he 
made the demand was as attorney for the estate of Theodore A 
Sartor and that checks from Robert B. Gray and Mr. Marc followed 
the demands. At this point the plaintiffs' counsel showed to the wit¬ 
ness thirteen checks drawn by Robert B. Gray on his personal ac¬ 
count to the order of Geo. C. Case, Atty., and the witness thereupon 
testified that they were received by him in response to the demands 
made by him, that the demand was oral, and that the demand was 
for the payment of the moneys due the Sartor estate from Mr. Marc; 
and thereupon the following occurred: 

“Q. In response to demands, did you receive from time to time 
those checks?” 

Thereupon the defendant objected to the question upon the ground 
that it is incompetent and calls for a conclusion that Gray sent the 
checks as the result of the demands, which objection was overruled 
by the Court, to which ruling the defendant then and there noted an 
exception, which exception was duly allowed. 


i 
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Thereupon the witness answered the question in the (affirm¬ 
ative. 

80 The plaintiffs thereupon offered in evidence the aforesaid 
thirteen checks, to the admission of which the defendant ob¬ 
jected on the ground that no connection with the estate of Charles 
J. Marc had been shown and on the further ground that the mere 
fact that Robert B. Gray sent checks to Mr. Case was not binding on 
the estate of Charles J. Marc, whereupon the Court, in ruling on said 
objection, said: 

“The facts of the relationship have been shown to some'extent. 
They may be shown to a greater extent; you may move to Strike it 
out later if there seems to be need to do so.” 

Thereupon the Court overruled the aforesaid objection of |the de¬ 
fendant to the admission in evidence of said thirteen checks and 
admitted the same in evidence, to which ruling the defendant then 
and there noted an exception which exception wa$ duly 
allowed. j 

81 Thereupon the Court overruled the objection previously 
made by the defendant to the admission in evidence of the 

check marked “Case No. 1 for identification”* and admitted said 
check in evidence, to which ruling the defendant then and there 
noted an exception, which exception was duly allowed. 

The aforesaid thirteen checks were marked “Case No. 3” to “Case 
No. 15,” inclusive, and the check previously marked “Case Ro. 1 for 
identification”* was re-marked “Case No. 16.” 

The thirteen checks aforesaid, so marked “Case No. 3” to “Case 
No. 15,” inclusive, arc respectively in the words and figured follow¬ 
ing: “ j 

“No. 1476. Jersey City, N. J., February 2d, 1909. 

Commercial Trust Company of New Jersey. | 

Pay to the order of George C. Case Atty. Fifteen hundred 00/100 
Dollars. 

$1500.00 ROBERT B. GftAY.” 

j 

Endorsement: “Pay to the order of Hamilton Trust Co., (jxeorge C. 
Case, Atty.” 

j 

I 

82 “No. 1483. Jersey City, N. J., February 17th; 1909. 

! 

Commercial Trust Company of New Jersey. 

i 

Pay to the order of George C. Case, Atty. Five Hundred 00/100 
Dollars. ! 

$500.00 ROBERT B. GjRAY.” 

i 

Endorsement : “Pay to the order of Hamilton Trust Co., George C. 
Case, Atty.” j 
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•Jersey City, N. J., March 17th, 1909. 


Commercial Trust Company of New Jersey. 


Pay to the order of George C. Case Attv. Two Thousand 00/100 
Dollars. 

$2000.00 ROBERT B. GRAY.” 


Endorsement: “Pay to the order of Hamilton Trust Co., George C. 
Case, Atty.” 


“No. 1526. # Jersey City, N. J., April 28th, 1909. 

Commercial Trust Company of New Jersey. 

Pay to the order of George C. Case, Atty. Five Hundred 00/100 
Dollars. 

$500.00 ROBERT B. GRAY.” 

Endorsement: “Pay to the order of Hamilton Trust Co., George C. 
Case, Atty.” 

/ V 


“No. 1531. 


Jersey City, N. J., May 4th, 1909. 


Commercial Trust Company of New Jersey. 

Pay to the order of George C. Case, Atty. Five Hundred 00/100 
Dollars. 

$500.00 ROBERT B. GRAY.” 

Endorsement: “Pay to the order of Hamilton Trust Co., George C. 
Case, Atty.” 


83 “No. 1533. Jersey City, N. J., May 12th, 1909. 

Commercial Trust Company of New Jersey. 

Pay to the order of George C. Case, Atty. One Thousand 00/100 
Dollars. 

$1000.00 ROBERT B. GRAY.” 

Endorsement : “Pay to the order of Hamilton Trust Co., George C. 
Case, Atty.” 
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: No. 1560. 


Jersey City, N. J., June 30th, 1909 


Commercial Trust Company of New Jersey. j 

Pay to the order of George C. Case, Atty. Five Hundred jOO/100 
Dollars. , 

$500.00 ROBERT B. GRAY.” 

Endorsement: “Pay to the order of Hamilton Trust Co., George C. 
Case, Atty.” | 


“No. 1573. 


Jersey City, N. J., July 12,jl909. 


Commercial Trust Company of New Jersey. ; 

Pav to the order of George C. Case, Atty. Twenty-five hundred 
00/100 Dollars. * ! 

$2500.00 ROBERT B. GI^AY.” 

Endorsement: “Pay to the order of Hamilton Trust Co., George C. 
Case, Atty., George C. Case.” j 


“No. —. Jersey City, N. J., Sept. 14th,j 1909. 

Commercial Trust Company of New Jersey. j 

Pay to the order of George C. Case, Atty. Five Hundred 00/100 
Dollars. 

$500.00 ROBERT B. GfcAY.” 

Endorsement: “Geo. C. Case, Atty.” 


84 “No. 1590. Jersey City, N. J., October 27tlj, 1909. 

Commercial Trust Company of New Jersey. 

i 

Pay to the order of George C. Case, Atty. One Thousand 00/100 
Dollars. 

$1000.00 ROBERT B. GRAY.” 

I 

j 

Endorsement: “Pay to the order of Hamilton Trust Co., George C. 
Case, Atty.” 


4—3257a 
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“No. 1612. 


Jersey Citv, N. J., December 13th, 1909. 


Commercial Trust Company of New Jersey. 

Pay to the order of George C. Case, Atty. One Thousand 00/100 
Dollars. 

$1000.00 ROBERT B. GRAY/’ 

Endorsement: “Pay to the order of Hamilton Trust Co., George C. 
Case, A tty A 


“No. 1652. 


Jersey Citv, N. J., February 21st, 1910. 


Commercial Trust Company of New Jersey. 

Pay to the order of George C. Case, Atty. One Thousand 00/100 
Dollars. 

$1000.00 ROBERT B. GRAY.” 

Endorsement: “Pay to the order of Hamilton Trust Co., George 
C. Case, Atty.” 


“No. 1553. 


Jersey City, N. J., June 11th, 1909. 

%/ v / y y 


Commercial Trust Company of New Jersey. 


Pay to the order of George C. Case, Atty. One Thousand 00/100 
Dollars. 

$1000.00 ROBERT B. GRAY.” 


Endorsement: “Pay to the order of Hamilton Trust Co., George 
C. Case, Attv.” 

85 Each of the above checks bears the perforated word 

“Paid” through the face of it and the witness George C. Case 
testified that the endorsement on the back of each of said checks was 
his endorsement. 

The aforesaid check re-marked “Case No. 16” is in the words and 
figures following: 



JOSEPH M. RYAN ET AL. 


51 


‘No. 116. 


New York, June 17, 1910. 


The National Park Bank. 


Pay to the order of Robert B. Gray, Attorney One Thbusan 
00/100 Dollars. 

$1000.00 ' ESTATE OF JOSEPH F. SARtOR. 

CHAS. J. MARC, Ext.” j 


Endorsements: Pay to the order of Geo. C. Case, A tty. Robert B. 
Gray, Atty. Geo. C. Case, Atty. Geo. C. Case.” 

Thereupon the plaintiffs’ counsel caused a check to be ^narked 
“Case No. 17 for identification” and handed it to the witness \i T ho tes¬ 
tified that it bore his endorsement. 

At this point the plaintiffs were granted leave to withdraw the 
witness temporarily. 

Wilmot Y. Hallock was then recalled for further direct ex¬ 
amination by the plaintiffs and thereupon the following occurred: 

i 

“Q. I will ask you to notice the signature on this check ajid state 
in whose handwriting it is.” 

i 

Thereupon the defendant objected to the witness answeijing the 
question on the ground that the testimony previously given 
80 by him is not sufficient to make him competent to testify as 
c to t.ho hnqd^iBng nf flhufl fs J Marc, which objection was 
overruied'bTTFie Court, to which ruling the defendant then and there 
noted an exception, which exception was duly allowed. 


Thereupon the witness replied to the question, “I should !say that 
the signature was that of Mr. Charles J. Marc.” 


George C. Case was then recalled for further direct examination 
by the plaintiffs and testified that he received the check j marked 
“Case No. 17 for identification” from Charles J. Marc. 

i 

! 

Thereupon the plaintiffs offered the said check in evidence, to the 
admission of which the defendant objected on the ground that a 
proper foundation had not been laid and on the further gropnd that 
it was produced by the payee and was not shown to have g^ne back 
to the maker or his executor, which objection was overruled by the 
Court, to which ruling the defendant then and there noted an excep¬ 
tion, which exception was duly allowed. j 

The check so admitted in evidence is in the words and figures fol¬ 
lowing : 


i 
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“No. 113. New York, July 2, 1908. 

The National Park Bank. 

Pay to the order of Geo. C. Case, Attorney Two Thousand Five 
Hundred 00/100 Dollars. 

$2500.00 ESTATE OF JOSEPH F. SARTOR. 

CHAS. J. MARC, Ext!’ 

Endorsement: “Pay to the order of Hamilton Trust Co., George C. 
Case, A tty.” 

Thereupon the plaintiffs' counsel showed a letter to the witness 
who testified that he received it by mail as attorney for Theodore 
Sartor, and thereupon the following occurred: 

87 “Q. What did you do that led to the reception of that let¬ 

ter? A. T communicated with Mr. Gray. 1 will say I saw 
Mr. Gray about paying something on account of the amount due the 
Sartor estate, and in answer to that I received this letter.” 

Thereupon the defendant moved that the answer be stricken out 
on the ground that it is incompetent and immaterial and on the fur¬ 
ther ground that there is no connection shown with the estate of 
Charles J. Marc and that it is not binding on the estate of Charles^ J.. 
Marc. The Court granted this motion to the extent of striking out 
the phrase “in answer to that” and overruled the motion as to the 
balance of the answer. The defendant then and there noted an ex¬ 
ception to the refusal of the Court to strike out the balance of said 
answer, which exception was duly allowed. 

Thereupon the plaintiffs offered said letter in evidence, to the ad¬ 
mission of which the defendant objected on the ground that it is im¬ 
material and incompetent and not landing on the estate of Charles J. 
Marc and on the further ground that there is nothing in the letter 
to indicate that Charles J. Marc had anvthing to do with it or knew 

%J V_7 

anything about it, which objection was overruled by the Court, to 
which ruling the defendant then and there noted an exception, which 
exception was duly allowed. 

The letter so admitted in evidence is in the words and figures fol- 
lowing: 

SS “Robert B. Grav, 

Counsellor at Law, 

206 Broadwav. 


New York, April 23, 1910. 

Mr. Geo. C. Case, Brooklvn, New York. 

Dear Sir: Enclosed please find check for $1,000 on account of 
Sartor Estate as agreed. I did not receive this check until late this 
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afternoon, and could not get your office on the telephone. I api send¬ 
ing you this check with the understanding that you will adjoiirn the 
case for four or five weeks, according to my conversation with vour 
Mr. Hallock. j 

Yerv trulv yours 

ROBERT B. GRAY.” 

i 

i 

i 

l 

89 Thereupon the witness testified that he thought the mem¬ 

bers of the firm of Sanders & Gray were Alfred Sanders and 
Robert B. Grav. 

“Q. This Robert B. Gray? A. Yes, the same man.” 


having 


And the witness testified further that Mr. Sanders is dead 
died, the witness thought, in 1905 or 1906 or thereabouts. 

Thereupon the counsel for the plaintiffs stated that they did not 
have the check referred to in the aforesaid letter dated April % ^3, 1910, 
whereupon the following occurred: 


By Mr. Laskey: 

“Q. Did you make a search for the check? A. Yes. 

Q. How did you get these other checks signed by Mr. Gray and 
introduced in evidence in this case? A. In an examinatioh of Mr. 
Gray in an action against the Washington Trust—the National Sav¬ 
ings Company. 

Q. Was this check referred to in this letter produced? iy. No. 

Mr. Laskey: I have exhausted our possibilities of getting at that 
check. We will withdraw that for the present. 

Mr. Gillin: On the statement of counsel and the witness that, they 
received these checks from Mr. Grav. ram L dn -<i io w^o f the fact- that 
_ Mr. . Gray was attorney for Charles J. Marc I mov e.tq ^tpKf-. nn *h 
jKxat testimony-on th e gr ound that they wer-~| - 

The Court: I will deny the motion and give you an exception.” 

To this ruling the defendant then and there noted an Exception, 
which exception was duly allowed. 

The witness was then excused without cross-examination J 

Thereupon the plaintiffs conceded in open court that thejy had re¬ 
ceived $2,500 on March 9th, 1908. ! 

7 i 

i 

90 Joseph M. Ryan, one of the plaintiffs, was then, called as 
a witness on behalf of the plaintiffs and was dufy sworn. 
Thereupon the following occurred: [ 

I 

“Q. As executor of the estate of Theodore A. Sartor, deceased, did 
you ever employ Mr. Robert B. Gray to represent you in ahy way?” 

Thereupon the defendant objected to the question on tlie ground 
that it is incompetent and inadmissible under Section 1064 of the 
Code of Law for the District of Columbia and an endeavor to prove 
indirectly something that cannot be proved directly, which 1 objection 


i 
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jrerruled by the Court, to which ruling the defendant then and 
in ere "noted an exception, which exception was duly allowed. 

Thereupon the witness answered the question in the negative. 


91 Christine C. Sartor was then recalled for further direct 

examination by the plaintiffs and thereupon the following 
occurred: 


“Q. As executrix of the estate of vour deceased husband did vou 
ever employ Robert B. Gray? ' 

Thereupon the defendant objected to the question on the ground 
that it is incompetent under Section 10J4 of the Code of Law for the 
District of Columbia, which objection was overruled by the Court, 
io which ruling the defendant then and there noted an exception, 
which exception was duly allowed. 


Thereupon the witness answered the question in the negative. 


The plaintiffs thereupon offered in evidence a claim against the 
estate of Charles J. Marc, deceased, presented to the National Savings 
and Trust Company as the executor thereof, the plaintiffs stating that 
it was not offered ‘‘as proof of any of the facts recited therein” but a?, 
proof that the claim was made. The instrument was thereupon re¬ 
ceived in evidence. The said claim is made by “Joseph M. Ryan 
and Christine Celina Sartor, of the County of Kings, City and State 
of New York, as executor and executrix of the estate of Theodore An¬ 
toine Sartor, deceased, and Christine Celina Sartor and Joseph 
92 Rene Sartor, as legatees of Theodore A. Sartor, now deceased,” 
and is based upon that provision of the last will and testament 
of Theodore Antoine Sartor, deceased, by which he “gave and be¬ 
queathed unto Christine Celina Sartor and his son. Joseph Rene Sar¬ 
tor, the whole of the proceeds of his brother's (Joseph F. Sartor) 
estate, whatever the same may amount to, of which he was the resid¬ 
uary legatee,” and is sworn to by “Joseph M. Ryan and Christine Ce- 
lina Sartor, as executor and executrix of the estate of Theodore An¬ 
toine Sartor, deceased, and Christine Celina Sartor and Joseph Rene 
Sartor, as legatees of Theodore Antoine Sartor, deceased,” before a 
Commissioner of Deeds of the City of New York on the 26th day of 
September, 1912. The concluding portion of said claim, immedi¬ 
ately preceding the verification thereof, is in the words and figures 
following: 


“That by reason of the foregoing facts, Joseph M. Ryan and 
Christine Celina Sartor, as executor and executrix of the estate of 
Theodore Antoine Sartor, deceased, and Christine Celina Sartor and 
Joseph Rene Sartor, as legatees of Theodore Antoine Sartor, de¬ 
ceased, have a claim against the estate of Charles J. Marc, deceased, 
for the sum of $58,256.44, less the sum of $20.000., specific legacies, 
and the payments aggregating $19,000. hereinbefore mentioned, to¬ 
gether with interest on the whole sum from the 13th day of Novem- 
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ber, 1907 to the date when the same shall or may he paid, gating 
adjustments according to dates of payments. 

Dated Brooklyn, N. Y. September 26th, 1912. 

CHRISTINE CELINA SARTOR,^ 
Individually and as Executrix of the Estate 

of Theodore A. Sartor, Deceased. 
JOSEPH M. RYAN, 

As Executor of the Estate of Theodor § 

Antoine Sartor, Deceased. 
JOSEPH RENE SARTOR.” 

i 

I 

i 

I 

93 Frank Stetson, the trust officer of the National jSavings 
and Trust Company and formerly the assistant trust officer 

thereof, was then called as a witness on behalf of the plaintiffs and, 
being first duly sworn, identified two letters as haying been j respect¬ 
ively received and sent by the National Savings and Trust Company. 
The plaintiffs thereupon offered said two letters in evidence land the 
same were received. Said two letters are in the words and figures 

follow in O' * 

” ■ 

“Washington, B. C., September 27, j 1912. 

! 

In re Estate of Charles J. Marc, Deceased. 

George C. Case, Esq., 1S9 Montague Street, Brooklyn, New .York. 

Dear Sir : We acknowledge receipt of your letter of the j26th in¬ 
stant, enclosing duplicate of the original notice of claim against the 
estate of the above named decedent. 

We note that the original has been sent to the Office of the Register 
of Wills for entry upon the Docket of Claims and judge that I this will 
be forwarded to us bv them. 

Very truly yours, 

NATIONAL SAVINGS AND TRUST (COM¬ 
PANY, 

Bv P. A. GALLEHER ” 

I 

! 

94 “Washington, D. C., October 19, 1912. 

I 

In re Estate of Charles J. Marc, Deceased. 

George C. Case, Esq., #189 Montague Street, Brooklyn, N^w York. 

Dear Sir: In further reply to your registered letter ofj the 4th 
instant, we advise you that we do hereby dispute and reject the 
claims enclosed in your said letter, which claims have been probated 
against the above estate, and which are as follows, viz: 

1. Claim, of Joseph M. Ryan and Christine Celina Sartor, Trustees 
of the Estate of Joseph F. Sartor, deceased; 

2. Claim of Joseph M. Ryan and Christine Celina Salrtor, Ex¬ 
ecutor and Executrix of the Estate of Theodore Antoine Sartor, de- 
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ceased, and Christine Celina Sartor and Joseph Rene Sarior, legatees 
of said Theodore A. Sartor, deceased, for $19,256.44 with interest. 
Yerv truly yours, 

NATIONAL SAVINGS AND TRUST COM¬ 


PANY, 

Executor of the Estate of Charles J. Marc, Deceased, 
By FRANK STETSON, 

1 1 ssis tant Trust 0 tficer. 


Thereupon the plaintiffs offered in evidence the following docu¬ 
ments from the files in the Office of the Register of Wills of the Dis¬ 
trict of Columbia, and the same were received: 

Last will and testament of Charles J. Marc, deceased, show- 
95 ing the appointment of the National Savings and Trust Com¬ 
pany as the executor thereof. 

Petition of the National Savings and Trust Company for the ad¬ 
mission to probate and record of the aforesaid will of Charles J. 


Marc. 

Order dated on the 29th day of September, 1911, appointing the 
National Savings and Trust Company the executor of the last will 
and testament of Charles J. Marc, deceased. 

First account of the National Savings and Trust Company, as ex¬ 
ecutor of the estate of Charles J. Marc, deceased, showing a balance 
in the hands of said executor of $59,338.16. 

Last account of the National Savings and Trust Company, as ex¬ 
ecutor of the estate of Charles J. Marc, deceased, filed on the 5th day 
of November, 1917, showing a balance in the hands of said executor 
of $59,726.71. 


96 Wilmot Y. Hallock was then recalled for further direct 

examination by the plaintiffs and testified that he had made 
a computation with reference to the claim sued for in this case. He 
was then asked, “What was your mathematical computation V* and 
replied, “I took the balance shown by the decree in the Joseph Sar¬ 
tor account in 1899, less payments there, to determine the balance 
in the estate after paying the specific legacies.” Thereupon the fol¬ 
lowing occurred: 

“Q. What was the balance? A. I have the figures here. It was 
$39,000 and some odd dollars; over $39,000. 

Q. Was it $39,008.04? A. That is right. 

Mr. Gillin: It seems to me that that is a mathematical calcula¬ 
tion. What is the necessity of computing it? 

Mr. Laskey: So the jury will not have to stop to calculate it. 

Mr. Gillin: It is a mathematical computation only. 

Mr. Laskey: All right. 

Q. State what your total was; what was the balance—down to the 
date of the last payment, which is according to our proof, not con¬ 
ceded bv counsel for the defendant, June 17, 1910. A. $23,- 
314.83. ' 
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Q. Due as of that date? A. Due as of that dat^ less a 
07 deduction for these specific legacies. j 

Q. No, I \*ant you to tell us the amount due that date, 
computing the specific legacies. A. $22,452.88.” 

i 

Thereupon the defendant moved to strike out the last answer on 
the ground that it is based on incompetent evidence and that the 
basis of the witness' arithmetic is wrong, which motion was over¬ 
ruled bv the Court, to which ruling the defendant then and there 
noted an exception, which exception was duly allowed. 

Thereupon the plaintiffs announced that they rested their case. 

Thereupon the defendant moved the Court to direct the jury to 
find a verdict for the defendant upon each of the following grounds: 

First. That there is not sufficient evidence to be submitted to the 

jury. . . i 

Second. That the plaintiffs have not made out a case sufficient 
in law to entitle them to a verdict. 

Third. That the defendant is entitled to a verdict upon jail the 
evidence in the case. I 

Fourth. That the plaintiffs have failed to prove facts essential to 
give them a standing in a court of law. 

Fifth. That it is established by the evidence that the plaintiffs 
have no standing in a court of law. 

Sixth. That a fatal variance exists between the allegations of the 
declaration and the evidence of the plaintiffs. 

Seventh. That the plaintiffs are not the real parties in interest. 

Eighth. That it is established by the evidence that the plaintiffs 
have no interest in any of the matters or things alleged in 
98 their declaration. 

Ninth. That no recovery can be had by the plaintiffs with¬ 
out a judicial construction of the last will and testament of Theodore 
A. Sartor, deceased, and that this Court has no jurisdiction! to con¬ 
strue said will in the absence of Christine Celina Sartor, individuals, 
and Joseph Rene Sartor as parties. 

Tenth. That no recovery can he had against the defendant with¬ 
out a judicial construction of the last will and testament of Theodore 
A. Sartor, deceased, and that this Court has no jurisdiction! to con¬ 
strue said will in this action. j 

Eleventh. That the alleged cause of action is barred bv thi Statute 
of Limitations. 

A brief statement, in compliance with subdivision 4 of Rule V of 
the Court of Appeals, of the particulars in which it is clairhed that 
the proof herein is defective is as follows: (1) that there is no 
evidence that there has ever been any settlement or adjustment of 
the account of Charles J. Marc as testamentary trustee under the 
last will and testament of Joseph F. Sartor, deceased; (2) that there 
is no evidence as to the value of the principal of the estate of Joseph 
F. Sartor, deceased, on the 18th day of November, 1907, th0 date of 
the death of Henrietta M. Rouviere, and no evidence shewing or 
tending to show what funds or securities constituted the principal 
of said estate on said 13th day of November, 1907; (3) that there 

5—3257a I 
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is no evidence of any breach of trust by Charles .J. Marc; (4) that 
there is no evidence that the parties entitled under the last will and 
testament of Theodore A. Sartor, deceased, ha^'e not been paid in 
full all thev are entitled to receive under the last will and testament 
of Joseph F. Sartor, deceased; (5) that there is no evidence 

99 that there is any indebtedness owing by the estate of Theo¬ 
dore A. Sartor, deceased, or that anv such indebtedness was 

/ As 

owing at the time this action was commenced; (6) that the evidence 
fails to establish that Robert B. Gray was the attorney or agent of 
Charles J. Marc; and (7) that the evidence is insufficient to take 
this action out of the operation of the statute of limitations. 

The Court overruled the defendant’s motion that the Court direct 
the jury to find a verdict for the defendant, to which ruling the de¬ 
fendant then and there noted an exception, which exception was 
duly allowed. 

The defendant, electing not to offer any evidence, thereupon sub¬ 
mitted to the Court a written prayer for instruction which, with the 
exception of the caption thereof, was in the words and figures fol¬ 
lowing : 

“The defendant prays the Court to instruct the jury to find a ver¬ 
dict for the defendant, upon each of the following grounds: 

(1) That there is not sufficient evidence to be submitted to the 
jury. 

(2) That the plaintiffs have not made out a case sufficient in law 
to entitle them to a verdict. 

(3) That the defendant is entitled to a verdict upon all the evi¬ 
dence in the case. 

(4) That the plaintiffs have failed to prove facts essential to give 
them a standing in a court of law. 

(5) That it is established by the evidence that the plaintiffs have 
no standing in a court of law. 

(6) That a fatal variance exists between the allegations of the 
declaration and the evidence of the plaintiffs. 

100 (7) That the plaintiffs are not the real parties in interest. 

(8) That it is established by the evidence that the plaintiffs 

have no interest in any of the matters or things alleged in their decla¬ 
ration. 

(9) That no recovery can be had by the plaintiffs without a ju¬ 
dicial construction of the last will and testament of Theodore A. 
Sartor, deceased, and that this Court has no jurisdiction to construe 
said will in the absence of Christine Celina Sartor, individuallv, and 
Joseph Rene Sartor as parties. 

(10) That no recovery can be had against the defendant without 
a judicial construction of the last will and testament of Theodore A. 
Sartor, deceased, and that this Court has no jurisdiction to construe 
said will in this action. 

(11) That the alleged cause of action is barred by the Statute of 
Limitations. 

JAMES GILLIN, 
Attorney for Defendant.” 
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The Court denied the defendant's prayer for instruction, tj> which 
denial the defendant then and there noted an exception, which excep¬ 
tion was duly allowed, the Court writing on said prayer, “jDenied, 
with an exception." 

The plaintiffs’ counsel thereupon addressed the jury. The de¬ 
fendant elected to stand upon its exceptions and refused to g J o to the 
jury. I 

*/ 1/ t 

The Court thereupon charged the jury as follows: j 

101 '‘Gentlemen, this is a claim hv the executors of the estate 
of Mr. Theodore Sartor against the National Savings j& Trust 

Company as executors of the estate of Charles J. Marc, Male being 
dead at the time the claim was made. Otherwise the claim would 
have been against Marc himself.- The defendant here raises certain 
formidable questions of law, relying on those questions rather than 
on the introduction of evidence, which is his right to do. Now, we 
have given the whole day to the case, you have heard the testimony, 
and there is no testimony offered here by the defendant. Jit is for 
vou to say what vou will do with it. You are entitled to have this 
declaration. The claim was originally for $24,000. Because of cer¬ 
tain alleged payments here it is now reduced to $22,453.38, which 
has been written on there in pencil at the bottom of the declaration. 
Also the original date from which interest was claimed is named in 
the declaration as being the 21st of February, 1910. Now interest is 
only claimed from the 17th dav of June, 1910, which is a fe\|v T months 
later.” 

At the conclusion of the Court’s charge to the jury, the defendant 
noted an exception "to such parts of said charge as were inconsistent 
in anv way with the defendant's praver for instruction, ”i and the 
defendant also renewed all of the exceptions taken by it during the 
trial. I 

Thereupon the jury retired and returned with a verdicjt for the 
plaintiffs for the sum of $22,453.33 with interest from June 17th, 
1910. 

Thereafter the defendant duly made a motion in arrest of judg¬ 
ment in this cause and also duly made a motion to set aside 

102 the verdict herein and for a new trial, and each of said mo¬ 
tions was duly submitted to the Court, and thereafter and on 

the 14th day of October, 1918, the Court overruled said motion in 
arrest of judgment and also overruled said motion for a new trial, 
and the defendant then and there in open court noted an ! exception 
on the record to the overruling of its said motion in arres); of judg¬ 
ment and then and there in open court noted an exception on the 
record to the overruling of its said motion for a new trial. There¬ 
upon the Court entered judgment upon the verdict of the jury for 
the amount so found in favor of the plaintiffs in thb sum of 
$22,453.33 with interest from June 17th, 1910. 

I 

i 

I, William Hitz, the Justice of the Supreme Court of the District 
of Columbia before whom this cause was tried, do hereby certify that 
the foregoing comprises the substance of all the evidence introduced 
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on the trial of this cause and contains the several exceptions allowed 
herein, and the defendant, by its attorney, having duly prayed the 
Court to sign and seal this its bill of exceptions with the same force 
and effect as if each exception had been separately signed and sealed 
and to make the same a part of the record in this cause. I do hereby 
sign, seal, settle and allow the same as the bill of exceptions in this 
cause and order the same of record now for then this 10th day of 
Februarv, A. 1). 1010. 

WILLIAM IIITZ. Justice. 

103 [Endorsed:] At Law. No. ">5,070. In the Supreme Court 
of the District of Columbia. .Joseph M. Ryan and Christine 
C. Sartor, as executor and executrix of the estate of Theodore A. 
Sator, deceased. Plaintiffs, vs. National Savings and Trust Company, 
a body corporate, as executor of the estate of Charles .1. Marc, de¬ 
ceased, Defendant. Rill of Exceptions. James Gillin, Attorney for 
Defendant, No. 2 Rector Street. Borough of Manhattan, New York 
City, N. Y. Nov. 27, ’IS, M. 07. p. 9(5, submitted to the Court. 
Febv. 10, T9, M. 07, p. 190, signed and ordered of record nunc pro 
tunc. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3257. National Savings and Trust Company, tfcc, appellant, vs. 
Joseph M. Ryan et al. Court of Appeals, District of Columbia. 
Filed Mar. 24, 1919. Henry W. Hodges, clerk. 
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NATIONAL SAVINGS AND TRUST COMPANY, 
as Executor of the Estate of Charles J. Marc, 
Deceased, 

Appellant, 

vs. | 

i : 

JOSEPH M. RYAN and CHRISTINE C. SARTOR,! as 
Executor and Executrix of the Estate of Theo¬ 
dore A. Sartor, Deceased, 

Appellees. 


Appellant’s Reply Brief. 


Permission having been granted the appellant! to 
submit a reply brief in this cause, we desire to answer 
briefly some of the contentions made in the brief of ^he 
appellees and to analyze some of the cases cited there¬ 
in. The Points are numbered herein to correspond 
with those in the appellees’ brief. 

i 

j 

POINT L I 

! j 

The appellees cite a number of cases laying d<|wn 
the well known rule that a suit in equity will not! lie 
where there is a complete and adequate remedy at 
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law. There is no dispute about that rule. The asser¬ 
tion of that rule, however, is no answer to the ap¬ 
pellant’s argument. The appellees also cite a number 
of cases dealing with the principles relating to actions 
for money had and received. Those cases are not in 
point. 

The whole argument of the appellees is directed to¬ 
ward an effort to show that a remainderman under a 
testamentary trust can maintain an action at law 
against the trustee without either alleging or proving 
that there had been a settlement or adjustment of the 
trustee’s account. In other words, their position is 
that such a settlement or adjustment of the trustee’s 
account was not an essential part of their case. That 
they are wholly in error is demonstrated by the numer¬ 
ous authorities which we cite in Point I of our main 
brief (pp. 32 et seq.). 

It being so clear, as shown by the authorities just 
referred to, that in order to establish their case it was 
essential for the appellees both to allege and prove 
that there had been, subsequent to the death of Henri¬ 
etta M. Rouviere, a settlement or adjustment of the 
account of Charles J. Marc as testamentary trustee, 
it being so clear that this was a jurisdictional fact 
which it was necessary for them to allege and prove, 
of what avail is it to the appellees to argue, as they 
do at page 20 of their brief, that ‘ 4 there was no evi¬ 
dence offered on behalf of the appellees showing the 
necessity for such an accounting”? Their declaration 
and their evidence both show that this is an action at 
law by cestuis que trustent against a testamentary 
trustee and, in showing this, show that the appellees 
were under the necessity both of alleging and of prov¬ 
ing such an account. This also disposes of their con- 
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tention that the appellant offered no testimony. The 
appellant was not called upon to offer any testimony 
until the appellees had established a prima facie Oase, 
and this they wholly failed to do. 

j 

Nor is there anything in the contention of the ap¬ 
pellees, made on page 21 and again on page 22 of their 
brief, that the denial in the appellant’s first plea, to 
wit, ‘ ‘ and further denies that the amount of said rest, 
residue and remainder of said estate can be ascertained 
without an accounting,” is an affirmative allegation 
which the appellant had to prove. The appellant 
could not have put in issue the value of “ said rest, 
residue and remainder of said estate” without iksing 
the form of denial it did. The declaration alleges 
(R. p. 3) “that the balance of said estate of Joseph 
F. Sartor, after the death of said Henrietta M. Rou- 
viere, and after the payment of said certain legacies, 
then payable, being the rest, residue and remainder of 
said estate, was, to wit; thirty-nine thousand eight 
and 04/100 dollars ($39,008.04).” This allegation of 
the declaration was denied by the appellant in its 
first plea in the following language (R. p. 7): f'The 
defendant denies that the rest, residue and remainder 
of the estate of said Joseph F. Sartor, deceased, 
after the death of said Henrietta M. Rouvier6 and 
after the payment of the certain legacies then payable 
was the sum of Thirty-nine thousand and eight and 
04/100 dollars ($39,008,04), and further denies that the 
amount of said rest, residue and remainder of said 
estate can be ascertained without an accounting.” 
Simply to have denied that said rest, residue atid re¬ 
mainder of said estate was $39,008.04 would hav^ been 
a negative pregnant; the appellant obviously could 


I 

i 
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not have denied 4 ‘ that said rest, residue and remainder 
of said estate was $39,008.04 or any other sum”; and 
hence the only possible way in which the appellant 
could put in issue the value of the estate after the 
death of Henrietta M. Rouviere was by denying that 
it could be ascertained without an accounting. More¬ 
over, as we have already shown, the burden was on 
the appellees to show that there had been an account¬ 
ing, not on the appellant to show that there had not 
been. 

The case of Palmer vs. Fleming, 1 App. D. C. 528 
(cited by the appellees at page 21 of their brief and 
strongly relied upon by them) has no bearing what¬ 
ever on the case at bar. What this Court decided in 
that case was that an equity court does not acquire 
jurisdiction over a common law action simply by the 
allegation of an equitable ground of relief in a bill of 
complaint, but that allegations and proof of said equit¬ 
able ground of relief are both required for that purpose 
and that when such proof fails, the jurisdiction fails. 
But this has nothing to do with the case at bar. This 
is not a common law action. The principle laid down 
in the Palmer case has application only to a case where 
it is sought to give the equity court jurisdiction over 
a common law action. It has no bearing whatever on a 
cause of action of which an equity court alone has cog¬ 
nizance. Just as an equity court has no jurisdiction over 
a common law action unless the complainant both al¬ 
leges and proves some equitable ground for relief, so a 
court of law has no jurisdiction over an action by a 
cestui que trust against a testamentary trustee unless 
the plaintiff both alleges and proves the fact essential to 
give the law court jurisdiction, namely, that there has 
been a settlement and adjustment of the trustee’s ac¬ 
count. 
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At page 23 of their brief, the appellees argue Ithat 
the trust declared in and by Joseph F. Sartor’s will 
became closed upon the death of Henrietta M. Rou- 
viere and the payment of the legacies then payable, 
aggregating $20,000. In this they are again in error. 
The case of Deering v. Pierce, 149 App, Div. (N.iY.), 
10 (cited at pages 41-44 of our main brief) is a com¬ 
plete answer to their contention. In that case th^ life 
beneficiary had died. The Court, nevertheless^ de¬ 
cided that 4 4 the death of the life beneficiary does not, 
in and of itself, sever the trustee’s relation toi the 
fuud” and that the trustee 4 4 continues as trustee 
thereof until the amount of the fund he holds and to 
whom he shall pay it has been judicially determined” 
after an accounting. j 

This contention of the appellees is also answered by 
the case of Mitchell v. Penny, 66 W. Va. 660, which is 
cited at page 45 of our main brief. j 

This contention of the appellees is also completely 
answered by the case of Hanson v. Worthington, 12 
Md. 418, to which we referred on the argument of this 
appeal. In that case there was a testamentary trust 
very similar to the one in the case at bar. The life 
tenant was the testator’s wife and the bequest to her 
for life was given in lieu of dower. She renounced the 
bequest to her for life and elected to take her dower. 
The executors, of whom John T. Worthington^, the 
trustee under said trust, was one, mistakenly believing 
that such renunciation rendered the trust void, dis¬ 
tributed the residue of the estate among the residuary 
legatees in the same manner as if said trust h^d not 
been created. The residuary legatees were nqt the 
same as the remaindermen under the trust. Twenty 
years after the testator’s death two of the remainder- 





6 


men under said trnst brought this suit in equity against 
said John T. Worthington as trustee for an account 
with respect to said trust. In the course of its opinion 
the Court said (the italics being ours): 

r 

i 

11 Looking at the several clauses of the will which 
we have cited, we are of opinion that the trust 
created and vested in John T. Worthington, was 
not limited to the life of Mrs. Worthington, but 
was a continuing, subsisting trust for the parties 
in remainder after her death, and the trustee 
could only be discharged from his obligation by the 
payment of the fund to the cestuis qxie trust, ^he 
legal interest was vested in him by the will; he 
was charged with the performance of certain du¬ 
ties with reference to the fund; had the power of 
investing, selling and reinvesting; and to enable 
him to discharge those duties, and to carry out 
the purposes of the trust, his estate extended be¬ 
yond the life of Mrs. Worthington. Such, we 
think, was the intention of the testator, as gathered 
from the will.” 

Hanson v. Worthington, 12 Md. 418. 

The case of Vogt v. Vogt, 26 App. D. C. 46 (cited by 
the appellees at pages 23-24 of their brief) is not in 
point. The question involved in that case was “the 
rule in Shelley’s case.” 

At page 25 of their brief, the appellees quote a 
sentence from the case of Sessions v. Sessions, 
33 Ala. 522. In that case it appeared that certain 
lands, which had descended to a wife in 1847 
during coverture, were sold and conveyed by her 
and her husband jointly in 1854; that a note taken for 
part of the purchase-money, payable to the husband, 
did not mature until after his death; and that the ad- 


ministrator of the husband, after the latter’s dedth, 
collected the amount of the note. It was held that j;he 
sale of the lands operated a conversion of the realty 
into personalty, but did not divest the wife’s interest 
in the proceeds of sale; that the entire interest in fhe 
note given for the purchase-money, except the annual 
interest which had accrued at the death of the husband, 
became the wife’s separate estate under the Cqde; 
and that the wife could not maintain a bill in equity 
against the administrator of her deceased husband to 
recover the money collected by said administrator on 
the aforesaid note, her remedy at law being clear, 
adequate, complete and exclusive. \ 

It will thus be seen that the case is obviously ndt in 
point with the case at bar. If there was any trudt at 
all, it was simply to hold the note and not to collect it. 
The administrator should have transferred the note to 
the wife so that she could have collected it. When, 
instead of doing that, the administrator collected} the 
amount of the note himself, the money so received 
became clearly merely money had and received. As 
the Court said: 

/ 

l • 

“The right of the wife in the new property (the 
note of Parker) embraced all of it, except the 
annual interest which had accrued up to the death 
of her husband, and became her separate estate 
by virtue of the Code.—Code, § 1982. This right 
of the wife ought not to be treated as assess of 
her husband’s estate.” 

j 

In Mills v. Bailey, 88 Md. 320 (cited by the appellees 
at pages 25-26 of their brief),it appeared that a tes'tator 
bequeathed the residue of his estate to his wife, ^allie. 
J. Bailey, “to be held by her during the term of her 
natural life, with full power to her to use, consuine or 
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dispose of any portion of the said personal estate in 
her discretion, as her necessities or comfort may re¬ 
quire,” and that after the death of his said wife, then, 
upon a contingency which happened, one-half of the 
personal estate was given to the plaintiff. In holding 
that the administrator of the wife was liable in an 
action for money had and received to the plaintiff, the 
legatee in remainder, upon proof that he received into 
his possession the residue which had not been disposed 
of by the life tenant, the Court said, at page 324 (the 
italics being ours): 

“Mrs. Bailey therefore held the residue for 
the use and benefit of the parties in remainder, 
subject to her life estate and subject to her power 
to consume and dispose of it. It was stated in 
the agreement of counsel that Mills had been duly 
appointed administrator of Mrs. Bailey. We have 
said that the decedent held this residue for the 
use and benefit of the parties in remainder, under 
the conditions which have been mentioned. Now 
this fact alone would not make the administrator 
liable in this action. But if it were proved that 
he received into his possession the residue which 
had not been disposed of in the lifetime of Mrs. 
Bailey, he would be liable. It was necessary that 
the plaintiff should prove this fact in addition to 
what is stated in the agreement of counsel. ” 

It will be seen from the foregoing that the case is 
an ordinary one of money had and received and that 
it has no application to the case at bar. 

That the case of McLaughlin v. Sivann, 18 Howard, 
217 (cited by the appellees at pages 27-29 of their brief) 
is not in point is shown by the following statement of 
the facts contained in the opinion of the Court: 
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“The trust was for the payment of specified 
debts which should be presented to the trustees 
before a fixed date. The payments made and 
the sums received in execution of the trust jwere 
liquidated sums ascertained with entire precision. 
The trust was completely executed and the balance 
remaining in the hands of the trustees was a sum 
certain” 

i 

In the case at bar the principal of the trust was in¬ 
vested and reinvested for a period of more than bight 
years, there has never been any settlement or adjust¬ 
ment of the trustee’s account, and the value of the trust 
estate at the time of the death of the life beneficiary 
is unliquidated and unknown. The distinction between 
the two cases is obvious. 

I 

I 

At page 32 of their brief the appellees say that the 
“testimony shows that not only did Marc in his life¬ 
time make large partial payments to the appellees in 
the action below, but there was evidence tending to 
show a promise to pay the balance.” We have (fully 
discussed, under Point VII of our main brief (jiages 
88-93), the checks which the appellees claim they re¬ 
ceived. We deny that there is any evidence tending 
to show a promise to pay any balance; and we further 
deny that there is any evidence showing or tendihg to 
show that there is any balance. Even assuming, for 
the sake of argument, that Charles J. Marc made 
those payments, that furnishes no proof that any ad¬ 
ditional sum was due. The payment of a sum of money, 
or of several sums of money, does not raise the! pre¬ 
sumption that the person making the payment reifiains 
indebted to the payee. j 

j 

i 


i 

i 
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POINT n. 

At page 34 of their brief the appellees refer to sec¬ 
tion 1535 of the Code of the District of Columbia. We 
have fully discussed that section of the Code at pages 
75-76 of our main brief. 

The appellees contend at page 36 of their brief that 
the executors of a testator are the parties who alone 
are entitled to sue for property belonging to the estate 
of the testator. That is so as to general legacies, but 
it is not so as to specific legacies. The appellees have 
failed to distinguish between general legacies and in¬ 
testacies on the one hand and specific legacies on tho 
other. In none of the cases cited by the appellees on 
pages 36 and 37 of their brief was there a specific 
legacy involved. In each of those cases a legatee or 
distributee of a prior decedent had died intestate or 
without specifically bequeathing his interest in the prior 
decedent’s estate. In such cases there is no doubt that 
the administrators or executors of the deceased legatee 
or distributee are the proper parties to sue for such 
legatee’s or distributee’s interest in the prior deced¬ 
ent’s estate. That, however, is not the case here. 
Theodore A. Sartor did not die intestate and his will 
is not silent regarding his interest in the estate of 
Joseph F. Sartor. The law relating to specific legacies 
applies to this case and this law we have discussed in 
our main brief. 

Referring to the claim which was presented to the 
appellant prior to the commencement of this action, 
the appellees say, on page 39 of their brief, that “the 
appellees have no power to prevent the legatees under 
Theodore A. Sartor’s will from filing such a claim and 
certainly the exercise of a power which these appellees 
cannot prevent, cannot be taken as an assent by them 
to the legatee’s right to recover the fund.” The 


answer to this is that the appellees united in the claim 
which the specific legatees filed with the appellant, a,hd 
by so uniting showed their assent to the specific .le¬ 
gacy. 

The appellees ’ argument proceeds on the theory that 
they had the right to withhold their assent to the legacy, 
and in this connection they claim that because they re¬ 
ceived certain payments, no assent was shown. They 
overlook the fact that executors have not the arbitrary 
right to withhold their assent to a specific legacy. As 
soon as the debts of Theodore A. Sartor were paid, 
it was their duty immediately to assent to the legacy 
and they could have been compelled to do so; andj as 
we have pointed out in our main brief, the presump¬ 
tion is that they gave such assent. Payments mad^ by 
mistake to parties not entitled to receive them cannot 
affect in any way the legal title of the person really 
entitled to the payments. Those payments therefore 
have nothing whatever to do with the title to any un¬ 
paid amounts which may be due. The appellees having 
united in the claim filed by the specific legatees Vrith 
the appellant and by so doing having shown their assent 
to the legacy, they cannot now be heard to say that 
because through mistake they received certain moneys 
prior to the filing of such claim, they still have title 
to the legacy. Their own evidence establishes that they 
have no right of action. 

POINT IIL 

I 

\ i 

At the bottom of page 40 of their brief, the ap¬ 
pellees contend that the provision in the second Sent¬ 
ence of the second clause of Theodore A. Sartor’s; will 
(R. p. 43) directing that Joseph Rene Sartor’s share 
of said testator’s residuary estate be invested land 
given him on attaining the age of twenty-five years, 
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applies also to the specific legacy bequeathed by the 
first sentence of said second clause of said will. This 
very contention of the appellees shows that the con¬ 
struction of Theodore A. Sartor’s will was involved, 
that Joseph Rene Sartor is a necessary party to any 
suit involving his interest under said will, and that 
the Court below had no jurisdiction to enter the judg¬ 
ment appealed from. 


POINT IV. 

The appellees’ argument under this Point is fully 
answered under Point IV of our main brief (pages 
78-82). The appellees’ contention seems to be that the 
rights of a third party can be concluded in a cause to 
which he is not a party. 

POINTS V AND VI. 

At page 49 of their brief the appellees say that “the 
evidence further shows that there was in Marc’s hands 
to be applied in payment of the bequests to the plain¬ 
tiff’s testator, the sum of $39,008.04 (R. p. 56).” The 
reference is to Wilmot Y. Hallock’s mathematical com¬ 
putation. 

The appellees also say, on page 49 of their brief, 
that “the appellant admits in his plea that the said 
Charles J. Marc paid on account of this bequest due 
the plaintiffs’ testator at least the sum of $18,500.00.” 
The appellant made no such admission. What the ap¬ 
pellant admitted, as the first plea shows (R. p. 7), is 
“that the sum of at least Eighteen thousand five hun¬ 
dred dollars ($18,500) bequeathed by the residuary 
clause of the said last will and testament of said 
Joseph F. Sartor has been duly paid.” There is no 
admission that this sum was paid by Charles J. Marc 
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or that it was a payment “on account”. But assuming, 
for the sake of argument, that Charles J. Marc chd 
make these payments, that furnishes no proof that any 
additional sum was due. As we have already said, 
the payment of a sum of money, or of several sums j of 
money, does not raise the presumption that the person 
making the payment remains indebted to the payee: 

At the bottom of page 49 of their brief the appellees 
say that ‘ ‘ in cases of this character the law is laid do^n 
in 29” (this should be 39) “Cyc., 653, which sayS:” 
(here follows a citation from said work.) By turning 
to 39 Cvc. 653, it will be found that there is a sentence 
which immediately precedes the matter which they hhve 
quoted. This sentence reads as follows: “In order 
to recover plaintiff must prove the bond, the breajch, 
and the damage”. This sentence shows that the ipat- 
ter quoted from Cyc. does not relate to an action 
such as the one at bar, but relates to an action agaijnst 
the sureties, on the bond of a trustee or other fiducihrv. 

i * 

The law relating to actions against sureties is a branch 
of the law by itself and it would serve no useful purppse 
to enter into a discussion thereof. The first two caises 

i 

cited by the appellees on page 50 of their brief do foot 
lay down the general rule governing actions against 
sureties on bonds, but are, because of their particular 
facts, exceptions to the general rule. The general itule 
is well settled that before an action can be brought 
against a surety on a trustee’s bond there must first 
have been an accounting by the trustee. This general 
rule is laid down in the following cases: 

Hood v. Hood , 85 N. Y. 561. 

Haight v. Brisbin, 100 N. Y. 219. 

French v. Dauchy, 134 1ST. Y. 543. 

The case of Richardson v. Van Auken, 5 App. D. C., 
209 (cited by the appellees at page 50 of their bribf). 


i 

i 
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is not in point. That was a suit in equity for an ac¬ 
counting. The bill was filed to procure a declaration 
of trust in respect to certain real estate held by the 
late George W. Adams, deceased, and for an account, 
for and in respect of the rents and income of such prop¬ 
erty, that came to the hands and control of said George 
W. Adams in his lifetime, as trustee and managing 
agent of the complainant. A large mass of testimony 
was taken. After the testimony was taken and re- 
turned, the court below, on consideration of the evi¬ 
dence, passed a decree, settling the principles upon 
which an account should be stated, and referred the 
cause to the auditor of the court to state and report an 
account , upon the principles stated in the decree, based 
upon the evidence in the cause. Exceptions to the 
auditor’s report were overruled and a decree entered 
upon the report. 

This case supports our contention that before a trus¬ 
tee can be required to account he has the right to con¬ 
test his liability to render an account. That is what 
took place in the Richardson case. The facts show that 
there was first a hearing on the evidence to determine 
whether or not the defendant was liable to render an 
account and, it being decided that the evidence showed 
that the defendant should render an account, the court 
proceeded to make an interlocutory decree referring 
the case to the auditor for the purpose of taking and 
stating the account. There is no question that after 
an interlocutory decree has been entered directing that 
a trustee render an account, the burden is on the trustee 
“to show how the estate entrusted to him has been 
administered or applied, and how, and to what extent, 
he is entitled to acquittance”. That is all that the 
Richardson case decides. But that case is not an au¬ 
thority for the proposition that the trustee can be re¬ 
quired to render an account in an action of assumpsit 
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I 

i 

i 

i 


or debt and thus be deprived of his right to contest 
his liability to account. One of the reasons why; this 
action cannot be maintained is that a trustee ha§ the 
right to contest his liability to account. 

POINT vn. 

I 

I 

i 

At page 53 of their brief the appellees refer to sec¬ 
tion 348 of the Code of the District of Columbia and 
claim that by reason thereof they had nine mdnths 
after the rejection of the claim filed with the appellant 
within which to commence action. Section 348 was 
passed for the benefit of executors or administrators 
of estates and not for the benefit of the creditors, j The 
object of the section is to shorten the period of limi¬ 
tation so that executors or administrators may be 
able to settle their decedents’ estates as speedily as 
possible; its object is not to lengthen the period of 
limitation. This is shown by section 355 of the Code 
which reads as follows: 

I 

j 

“Sec 355. The claim thus entered shall not 
afford any evidence as to the justice or correct¬ 
ness of any debt therein entered whenever the 
same shall be controverted by an executor Or ad¬ 
ministrator in any suit instituted for the recovery 
of such debt; nor shall the same be construed to 
take any debt out of the operation of a plea of limi¬ 
tations.” 

! 

The action of the appellees therefore is not staved 
by section 348. 

POINTS VIII, IX, X, XI AND XIL j 

i 

I 

The appellees claim that the appellant, by filing its 
amended seventh plea, thereby waived its right to 
have this Court review the action of the Court below in 

i 


l 

i 

i 
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sustaining demurrers to its fourth, fifth, sixth and 
eighth pleas. The appellees are mistaken. Each of 
said pleas is a separate and distinct plea in itself. 
The appellant had the right to stand upon such of its 
pleas as it deemed were sufficient and to amend those 
which it believed should be amended. The cases cited 
by the appellees do not hold otherwise. The only plea 
waived by the filing of the amended seventh plea was 
the original seventh plea. 

The appellees also claim that by filing its second 
amended seventh plea the appellant lost its right to 
have this Court review the action of the Court below 
in sustaining the demurrer to its first amended seventh 
plea. This would be so if the appellees had demurred 
to the second amended seventh plea. They did not de¬ 
mur to that plea, however, but moved to have it 
stricken out and their motion was granted (R. pp. 20- 
21). The effect of the striking out of said plea was 
to restore the first amended seventh plea. 

1 Encyc. of Pleading and Prac. 627. 

The sustaining of the demurrer to the first amended 
seventh plea is therefore properly before this Court. 

POINT XIII. 

The cases cited by the appellees under this Point 
relate to the delegation of discretionary power by a 
trustee. That is not the question here. Our plea does 
not allege the delegation of any discretionary power 
to Robert B. Gray but only his employment to perform 
a purely ministerial act. 

Respectfully submitted, 


James Gillist, 
Attorney for Appellant, 








